




















































































































































conclusion that paragraph 14 is inapplicable to Option A regions. Accordingly, as 

regards that second possibility, the Tribunal cannot consider that such provisional 

interpretation under Art. 31 VCLT is either ambiguous or obscure or leads to a 

result which is manifestly absurd or unreasonable. Therefore, no change in the 

result of the Tribunal's interpretation under Art. 31 VCLT can be derived by any 

application of Art. 32 VCLT, sub-paragraphs (a) and (b). 

141. Nevertheless, the Tribunal has considered what information the Parties have 

supplied regarding the negotiating history under Art. 32 VCLT. 

142. There are no official "travaux priparatoires" of the SLA. However, the Parties 

have provided materials on the negotiating history. 

143. First, there is agreement between the Parties that the present paragraph 14 was 

originally placed in what is now Annex 7B which deals only with Option B 

regions and that, in what is described as a legal scrub late in the negotiations, it 

was moved to its present place in Annex 7D. There is no contemporaneous 

documentation why this was done. But, as summarised above, there is 

considerable disagreement between the Parties regarding the implied intention 

and effect of that change. 

144. From the information available, the Tribunal does not see any clear indication of 

the express or implied intention of the Parties for the change .With hindsight, the 

explanation of both Parties seems plausible: moving the present paragraph 14 

from what is now Annex 7B and clearly only dealing with Option B regions, to 

the present Annex 7D which is similarly clearly dealing with both Options A and 

B, could mean that paragraph 14 should now apply to both regions as well - as 

do paragraphs 12 and 13. But it is equally plausible that the move was simply 

putting paragraph 14 as the adjustment clause after the calculation clauses of 

paragraphs 12 and 13 in view of their obvious context, but maintaining the 

limited application to Option B regions only as was the case in what is now 

Annex 7B. The latter explanation would seem to be more in conformity with the 

fact that, while moving the present paragraph 14, the Parties maintained the terms 
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for which quotas are being determined twice in the text of the provision, 

although these terms, as seen above, speak in favour of an application to Option 

B regions only. 

145. As pointed out by Respondent (R I1 paras 92 et seq.), it seems that on June 6, 

2006, the Claimant, for the first time proposed an adjustment factor equivalent to 

the one now found in paragraph 14. The respective Annex 5 (R-9) was entitled 

Calculation of Quota Limits and, in its text, only mentions Option B, but contains 

no reference to Option A. The same is true for the text exchanged on June 8, 

2006, (R-10) and for the Claimant's proposed text of June 19, 2006 (R-11) 

which, at its end, notably includes the language 'yor which quotas are 

determines' which we now find in paragraph 14. 

146. As Respondent reports (R I1 para. 97) without objection by Claimant, on July 1, 

2006, both governments agreed on the SLA and initialed its text, and the location 

of the respective ruling for the adjustment factor was in paragraph 7 of then 

Annex 5 which undisputedly was only applicable to Option B regions while no 

similar adjustment factor language was contained in any of the provisions dealing 

with Option A regions. 

147. Regarding the further development and negotiations, the Parties debated the 

email of August 31, 2006 from Canada to the United States regarding the 

changes in paragraph 14 (C-17). Respondent objects to this email being 

considered as part of the negotiating history. Indeed, it may be doubted that this 

email of a senior economist represents any authoritative view of Canada's actual 

understanding of the wording in issue. In addition, the Tribunal feels that it does 

not have to decide that question of attribution because, in any event, the contents 

of the email do not give a sufficiently clear picture regarding the disputed 

applicability to Option A regions. It speaks in favour of Claimant's argument that 

the email says: "This would result in quotas and surge trigger volumes that are 

persistently higher and lower than they should be during periods ..." That 

wording seems to assume that quotas (for Option B) as well as trigger volumes 

(for Option A) are at stake. However, the email concentrates on the time factor 
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and frequency and not the scope of adjustment; and the above quoted sentence, 

therefore, cannot be given much weight regarding the disputed issues. 

148. Another debate between the Parties concerns one email of September 6 (C-21) 

and several of September 6 and 7,2006 (C-22) and the draft SLA of September 

5,2006 ((2-23). 

149. Of these, the first in time is the draft SLA. Its page 82, entitled "DRAFT 

WITHOUT PREJUDICE ... CANADA SCRUB - REVIEWED WITH US - 

September 5, 2006", shows a paragraph 14 which, in its first sentence, does not 

contain the quota language disputed in this arbitration. It refers to EUSC for each 

of the 3 following months, and in its final sentence it does state: for each of the 

next 3 months for which quotas are determined. 

150. Next in time, the email of September 6, 2006 contains a proposed change of 

paragraph 14 which is not identical to the above text in the draft. But again, in the 

first sentence of paragraph 14, it does not include the quota language, but rather 

refers to the EUSC for the following month. However, it does contain the term for 

which quotas are determined in the final sentence, as it is later found in the text 

of the treaty. In the email it is mentioned that the suggested revisions are 

underlined, and in the text of the provision the only underlined terms are for the 

following month in the fust sentence, and for the next month in the last sentence. 

These underlined sections seem to confirm that it was the timing, not the scope of 

application (to Options A or B) which was the subject of the communications and 

revisions. 

151. The email of the next day, September 7, 2006, concludes a number of several 

emails starting on September 6, 2006. In this collection, the first email of 

September 6 at 10:09 a.m. includes a text of paragraph 14 where the quota 

language is only in the last sentence, but not in the first sentence. The last email 

of September 7 at 3:36 p.m. then includes a proposed change of paragraph 14 

containing the quota language (fbr which quotas are being determined) in both 

sentences as it is later found in the treaty itself. The related comments from 

Award on Liability in LCIA case 7941 Softwood Lumber USA v Canada 



various persons participating in the email exchange do not provide any clear 

explanation of this change. However, an email of September 6,2006 at 7:25 p.m. 

from the Canadian side talks of "a wrinkle in their Option A text" which could 

possibly be taken as an indication that the writer thought of applying paragraph 

14 to Option A regions. But, in the view of the Tribunal, this ambiguous 

reference is not sufficient to establish that this was in fact the writer's actual 

understanding, still even less the view of other participants from both the USA 

and Canada. In particular, it is not sufficient to explain why the Option B specific 

quota language was included once in the first text exchanged and later included 

twice in the final text exchanged in these email communications. This change 

would rather speak in favour of an understanding that the change of language was 

intended to apply paragraph 14 only to Option B regions. 

152. After reviewing exhibits C-21, C-22 and C-23 and reviewing the Parties' 

submissions, the Tribunal decides that these materials are no more than 

inconclusive regarding the issues in dispute under Article 32 VCLT. 

g. The Tribunal's Conclusion on this Issue 

In view of the above considerations, the Tribunal concludes that the Softwood 

Lumber Agreement 2006 (SLA) does not obligate Canada to calculate expected 

United States consumption for purposes of determining trigger volumes of 

softwood lumber imports from Canada's Option A provinces pursuant to 

paragraph 14 of Annex 7D of the Softwood Lumber Agreement, and the Tribunal 

rejects Claimant's case to the contrary. 

H.II1. Timing of the First Application of the Adjustment to Expected 

United States Consumption 

153. Agreeing that the SLA entered into force on October 12,2006, there is a second 

considerable dispute between the Parties as to when the adjustment in paragraph 

14 of Annex 7D is to apply to calculations of EUSC. Claimant asserts that 
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Respondent was obliged to adjust export measure calculations as soon as the 

SLA went into effect (C I, paras. 48 et seq.; C 11, para. 38; C 111, para. 33; Tr, p. 

17). Respondent denies this contention, submitting that the start of the calculation 

of the EUSC adjustment in paragraph 14 of Annex 7D begins with the first 

quarter of 2007, i.e. the first full quarter after the entry into force of the SLA. 

1. Arguments by Claimant 

a. Ordinary Meaning 

154. To support its case that the adjustment in paragraph 14 of Annex 7D is to apply 

to EUSC from the beginning of the SLA, Claimant refers to Article VI SLA 

which states that [a]s of the Effective Date, Canada shall apply the Export 

Measures to exports of Sofmood Lumber Products to the United States and to 

Article VII(1) SLA which stipulates that each region shall have chosen its option 

p l y  the Effective Date (C 11, paras. 38, 41; C 111, para. 33). Furthermore, 

Claimant points out that its Article I1 paragraph l(d) SLA states that Canada has 

certified to the United States that it can administer the Export Charge and issue 

Export Permits as of the Effective Date and that there is no caveat attached with 

regard to the full and complete calculation of EUSC as of the SLA's effective 

date (cf. Tr, p. 51 et seq.). 

155. According to Claimant, Respondent agreed to calculate EUSC every month as 

laid down in Annex 7D paras. 11 to 14 and thus Respondent was required to 

perform an initial calculation on the basis of data from a prior twelve-month 

period ending three months immediately before the month for which EUSC is 

being calculated which would then serve to compare actual U.S. consumption 

with EUSC for a prior quarter. Claimant asserts that Respondent had the 

obligation to compare actual U.S. consumption and EUSC and that this 

obligation to compare exists regardless of whether quotas were in effect during 

the quarter for which Canada is actually pevforming the comparison, and 

regardless of whether an adjustment to Expected US. Consumption is ultimately 
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necessary based upon the comparison (C 111, paras. 35,39; Tr, p. 23 et seq., 54 et 

seq.). 

156. Claimant complains that Respondent has refused to adjust EUSC for the first 

quarter of 2007 because the quarter of comparison - the third quarter of 2006 - 

was prior to the effective date of the SLA. Claimant also complains that 

Respondent fails to identify any tent in the Agreement that could be read to 

authorize this delay, and there is none (C I, paras. 52 et seq.; C 111, paras. 37, 44; 

R 11, paras. 104, 106). According to Claimant, neither the definition of the term 

"Quarter" in paragraph 44 of Article XXI SLA nor the definition of "Year" in 

paragraph 57 of Article XXI SLA indicate that Quarter is in any way limited to 

the time within which the Agreement was in force (Tr, p. 59, 113). Rather, as 

Claimant argues, its interpretation is entirely in conformity with several 

provisions of the Agreement that require Canada to use pre-Agreement data to 

make calculations (C 111, para. 39). Therefore, Claimant concludes that paragraph 

14 of Annex 7D came into effect as of the SLA's effective date, so that 

Respondent was obligated to calculate adjusted EUSC as of October 2006 (C 11, 

para. 42). 

157. Claimant further submits that even if the Tribunal decided that Respondent's 

reasoning was correct (which is disputed by Claimant), Respondent's argument 

does not in any way justzJj, its failure to apply the adjustment required for the 

second Quarter of 2007 since the relevant data for comparison in order to 

calculate adjusted EUSC for the second quarter of 2007 was the fourth quarter of 

2006, and of course the Agreement was in force during the fourth Quarter of 

2007 [sic] [2006] (Tr, p. 58 et seq.). 

b. Primary Object and Purpose 

158. With regard to the mechanism provided for in paragraph 14 of Annex 7D, 

Claimant submits that the immediate calculation of adjusted EUSC prevents 

material injury to U.S. industry, thus meeting a primary object and purpose of the 

SLA. The adjustment in paragraph 14 of Annex 7D is asserted to optimise 
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accuracy of EUSC, therefore carefully maintaining the balance of Respondent's 

exports in the United States (C I, para. 34; C II, paras. 39, 43, 46, 49; Tr, p. 36). 

By not applying the adjusted EUSC in a timely manner Claimant reproaches 

Respondent to having subverted the SLA's efforts to obtain and preserve the 

market balance regarding Softwood Lumber exports into the United States (C 11, 

paras. 46 et seq.; Tr, p. 60). 

159. Claimant challenges Respondent's statement that the adjustment procedure is 

inaccurate and further contends that the relative accuracy achieved by paragraph 

14 is irrelevant for the correct timing of adjusted EUSC application, as well as for 

the full application of paragraph 14 of Annex 7D to all regions (C 111, para. 42). 

Furthermore, Claimant submits that the Parties would not have agreed to a 

provision thatpromotes inaccuracy (C 111, para. 45; Tr, p. 99). 

c. Subsequent Practice 

160. Asserting that Respondent's interpretation of the timing of paragraph 14 of 

Annex 7D is unreasonable, Claimant further submits that the subsequent practice 

of Respondent supports Claimant's interpretation. Claimant refers in particular to 

Respondent's communications to the Provincial Government of British Columbia 

following the entry into force of the SLA, which states that there has been 

discussion about whether surge triggers for January should be adjusted (Tr, p. 

61 et seq.). From this Claimant concludes that Respondent was well aware and 

understood that it was required to make the adjustments required by paragraph 

14 ofAnnex 7 0  as soon as the effective date of the Agreement (C I, para. 45; C 11, 

para. 50 et seq.). 

161. Additionally, Claimant refers to a lawsuit between the Canadian Federal 

Government and a local lumber producer ("Domtar Inc.") where Respondent 

allegedly made the adjustment to regional quota volumes sometime before 

January 2007, but subsequently reversed course faced with this private litigant 

(C-20; C I, para. 55; C 111, para. 40; Tr, p. 62 et seq.). 
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162. Referring to Bin Cheng's General Principles of Law as Applied by International 

Courts and Tribunals, Claimant submits that Respondent should not be permitted 

to "blow hot and cold - to afJm at one time and deny at another", in particular 

when Claimant undisputedly fulfilled all o f  its own obligations assumed under 

the SLA (C 11, para. 51;  C 111, para. 40). 

2. Arguments by Respondent 

163. Respondent contests that the SLA constitutes any obligation to & the 

adjustment as laid down in paragraph 14 o f  Annex 7D to the first quarter o f  2007, 

submitting that only thef is t  full Quarter for which quotas were in effect, namely 

January 1 to March 31,2007, required Respondent to make the calculation for the 

first time in that period and only then to apply the resulting adjustment to the next 

quarter for which quotas were being determined (R 11, para. 104). 

a. Ordinary Meaning 

164. Though agreeing that the SLA entered into force on October 12, 2006, 

Respondent argues that it has complied with the obligations it was required to 

implement under paragraph 14 o f  Annex 7D, since the Agreement did not require 

Canada to make adjzrstments for discrepancies that would have been found to 

exist in periods before the Agreement was effective (R 11, para. 104; Tr, p. 89). 

With regard to the fourth quarter o f  2006, Respondent submits that there was no 

full Quarter for which Canada had to calculate EUSC under paragraph 12 and 

the SLA makes no provision for calculation of the adjustment on the basis of a 

partial Quarter (Tr, p. 90). Respondent thus maintains that all its obligations 

under paragraph 14 o f  Annex 7D were fulfilled (R 11, para. 106; Tr, p. 89 et seq.). 

Since Respondent submits that all requirements with regard to paragraph 14 o f  

Annex 7D were met, it emphasises that the availability o f  pre-SLA data cannot 

be the decisive factor for calculating and applying the adjusted EUSC ( R  11, para. 

107). 
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165. Respondent further emphasises that the plain language of Annex 7D supports its 

position as it is not only expressed in future forward looking and conditional 

terms: but because the very concept of "Expected US.  Consumption is 

prospective, thus treating EUSC as a prediction of data that is not yet available 

(R I, paras. 6 and 28; R 11, paras. 108 et seq.; R 111, paras. 44, 48, 5.5). This 

approach, according to Respondent, is supported even more so given the 

language of paragraph 14 which uses the present tense and requires a two step 

process, first, determining whether actual U.S. consumption and EUSC differ 

more than 5% and only then making the adjustment in the next Quarter for which 

quotas are determined. In view of this interpretation, Respondent submits that it 

was not obliged to calculate adjusted EUSC as from July 1, 2007 (RI, para. 

28(c); R 11, para. 110; Tr, p. 87). 

166. Respondent also notes that in the first proposal for the adjustment mechanism, 

EUSC was referred to as "jiorecasted level of U.S. consumption" (R 11, para. 

110). To further support its view, Respondent refers to the verb "to expect" as 

defined in the Oxford English Dictionary, which is said to mean to [rjegard as 

about or likely to happen; look forward to the occurrence of (an event) (R 111, 

para. 5.5). Respondent draws the conclusion that it would be inconsistent with this 

universally-understood definition of the term to apply an adjustment to a Quarter 

based on a purported "disparity" between a retrospectively-calculated EUSC 

and actual US.  consumption for a period of time that was never governed by the 

Agreement (R 111, para. 5.5). Thus, against Claimant's case that Quarters include 

all quarters prior to entry into force ofthe Agreement, Respondent contests that 

interpretation contending that the US.  reading prodzrces arbitrary and absurd 

results (R 111, paras. 57,69). 

b. Object and Purpose 

167. Respondent further submits that Claimant's argument is based on the false 

assumption that the adjustment mechanism enhances the accuracy of EUSC. 

Denying that the agreed object and purpose of the SLA was to prevent material 

injury, according to Respondent, there was no need to have recourse to any 

Award on Liability in LCIA case 7941 Softwood Lumber USA v Canada 



allegedly accurate EUSC to avoid such material injury. Additionally, the 

assumption that an adjusted EUSC would be more accurate is challenged by 

Respondent, as summarised above (and R 11, para. 112 et seq.). The adjustment 

can merely reflect an exact mirror reduction or increase in the quota levels two 

Quarters later, regardless of the actual U.S. consumption in the quarter to which 

the adjustment is actually applied (R 11, para. 115; R 111, para. 70; Tr, p. 116). 

168. Respondent also invokes that the emails submitted by Claimant as C-22 do not 

support the theory that the adjustment was to enhance accuracy; rather, the only 

motivation evident is the US. desire to ensure that dejcits exceeding 5% are 

"accountedfor" in full in af i ture Quarter (R 111, para. 65; cf. Tr, p. 116). In 

Respondent's submission, the Parties' intention was thus to achieve an effect of 

balancing out in the operation ofparagraph 14. But there were no Quarters and 

no EUSC to make up for prior to January Is', 2007 (Tr, p. 116). 

169. Lastly, Respondent states that Claimant fails to offer another purpose to replace 

its discredited accuracy claim (R 111, para. 67). 

c. Subsequent Practice 

170. With regard to alleged subsequent practice, Respondent maintains for the above 

reasons there never were any signs of such subsequent practice. Respondent 

concedes that it is apparent [...I that the two reported communicationsfrom the 

Federal Government referenced in the documents were based on a position 

inconsistent with what Canada considers to be the proper interpretation of 

paragraph 14 (Tr, p. 91). However, Respondent emphasises that in any case 

Canada never made any adjustments to EUSC during the first two quarters of 

2007 (R 11, para. 116; Tr, p. 91). 

171. As for the domestic lawsuit concerning Domtar Inc., Respondent submits that 

Canadian ofJicials initially wrote to Domtar indicating that Domtar would 

receive an adjusted EUSC for Janziay but ultimately determined [...I that no 

adjz~stment was to be made for Januay - which has assertedly also been 
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acknowledged by Claimant (R 111, para. 60). Furthermore, Respondent submits 

that even if it had restricted exports due to an adjusted EUSC that would not 

constitute "subsequent practice" under the Vienna Convention (R 111, para. 61; 

Tr, p. 91 et seq.). 

3. The Tribunal 

a. Introduction 

172. As mentioned above, the detailed analyses of the relevant provisions of the SLA 

and related instruments submitted by the Parties have been helpful for this 

Tribunal, and the above summaries are only provided regarding what the 

Tribunal considers to be the most relevant arguments of the Parties. The 

following considerations of the Tribunal, without repeating all the arguments of 

the Parties, concentrate on what the Tribunal itself considers to be the most 

decisive arguments necessary for this Award. 

173. First of all, the Tribunal notes that the relief sought in this context has been 

identified by Claimant in two prayers which are not fully identical. 

As identified in the Statement of the Case (C 11, p. 32) Claimant asks the Tribunal 

to award as follows: 

(2) Canada breached the SLA by failing to make such calculation as of 
Jantlaiy 1,2007 and is liable for the consequences of that breach; 

At the Hearing on Liability, Claimant confirmed its request, asking the Tribunal 

to award as follows (Tr, p. 64 et seq.): 

Secondly, that Canada breached the Sofhoood Lumber Agreement by 
failing to make the calculationj?om the Effective Date and is liable 
for the consequences of that breach. 
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174. Art. XXI(18) provides: "Effective Date" means the date of entry into force of the 

SLA pursuant to Art. II(I). 

175. Art. II(1) provides that "the SLA shall enter into force on a date designated by 

the Parties in an exchange of letters (the "Effective Date'?). 

176. There is agreement between the Parties that, by the respective exchange o f  

letters, the SLA came into force on October 12,2006. 

177. Therefore, i f  one looks at the two versions o f  the relief sought by Claimant 

quoted above, the first would request the adjustment with effect starting January 

1,2007, while the second would request to do so with effect starting October 12, 

2006. The difference is, however, clarified by what Claimant explained at the 

Hearing (Tr, p. 56): according to Claimant itself, i f  one does the calculation for 

the period from October 12 to December 31,2006, it turns out that there was not 

a more than 5% discrepancy, so Canada was not required in the fourth Quarter o f  

2006 to apply the adjustment for which paragraph 14 applies. Accordingly, 

Claimant only seeks to apply the adjustment as from January 1,2007 and that is 

the issue on which the Tribunal has to decide in this section o f  the Award. 

b. Ordinary Meaning in Context 

178. Applying again Art. 3 1 VCLT, the Tribunal will first o f  all try to establish what it 

considers to be the ordinary meaning o f  the terms o f  the treaty in their context 

regarding this issue. 

179. Art. VI SLA provides: "As of the Effective Date, Canada shall apply the Export 

Measures to exports of Softwood Lumber Products to the United States. " 

180. And in Art. ILl(d) SLA Canada expressly certifies that it can administer the 

Export Charge and issue Export Permits as of the Effectice Date. 

Award on Liability in LClA case 7941 Softwood Lumber USA v Canada 



181. The Tribunal understands these two provisions to convey what it considers the 

usual understanding of a treaty in general, if the effective starting date is clearly 

established in the treaty, and of the term "effective" in particular, namely that the 

new regime established by the treaty is applicable from that date. An important 

part of this new regime of the SLA was the adjustment according to paragraph 

14, because it had considerable relevance as to the subject-matter of the SLA, i.e. 

the volume of exports of Softwood Lumber Products from Canada to the United 

States. 

182. In view of the importance of this economic effect of the SLA, the Tribunal 

considers that it was to be applicable from the Effective Date, and in view of the 

explanation given above, certainly from January 1, 2007 as requested by 

Claimant, unless the SLA otherwise provided or at least implies that the 

adjustment was to start its application only at a later date. 

183. Against this interpretation, Respondent points to what it considers forward 

looking language (Expected USC) in Annex 7D including paragraph 14. The 

Tribunal does not see why this language should require a change to its above- 

stated consideration. As a matter of fact, paragraph 14 itself is rather backward 

looking, because it refers to the calculation under paragraph 12 which itself takes 

into account the twelve-month period before the calculation is made. 

184. Moreover, this backward as well as forward looking aspects of paragraph 14 do 

not lead to a change of the interpretation decided above. Respondent itself 

concedes that the availability of pre-SLA data is not the decisive factor for 

calculating and applying the adjusted EUSC (R 11, para. 107). It seems to the 

Tribunal that the fact that, after the Effective Date of October 12,2006, there was 

not a full quarter under the regime of the SLA to include in the calculation, does 

not prevent an adjustment according to paragraph 14, because the twelve-month 

period under paragraph 12, anyhow, started much earlier than that date. Further, 

there is agreement between the Parties both that other provisions of the SLA 

contemplate using pre-SLA data to make calculations, and also that, as 

Respondent put it, there was and is ample data to compute what the EUSC and 
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the adiustment wotrld have been going back more than a decade (C 111, para. 39 

and R I1 para. 107). 

185. Paragraph 14 clearly requires Respondent to perform a certain activity, i.e. 

calculate the adjustment according to the criteria established in the provision. 

This activity, indeed, only had to be performed by Respondent after the SLA was 

in force. But in view of the above-stated considerations, the Tribunal cannot find 

any wording in paragraph 14 or elsewhere in the SLA why the adjustment should 

or could not have been done by Canada starting with January 1, 2007. Quite to 

the contrary, since the economic effect of the SLA and particularly paragraph 14 

was to he applied as from the beginning of the SLA, the adjustment was due as 

from January 1,2007. 

c. Object and Purpose 

186. Next, the Tribunal considers whether any conclusions on the present issue can be 

drawn from the object andpurpose (Art. 3 1.1 VCLT). 

187. First, as the Tribunal has already noted earlier in this award, the SLA does not 

contain, as many other treaties do, a preamble or an introductory provision 

expressly clarifying its object and purpose. Art. I, with the title Scope of 

Coverage, does not provide any guidance in this context. 

188. As has also been noted and explained earlier, Annex 5B (where the introductory 

sentence expressly says: "The SLA 2006 is intended to ensure that there is no 

material injuv or threat thereof to an industry in the United States from imports 

of sofmood lumber products from Canada') cannot be considered as an 

indication of the object and purpose of the SLA in general or in particular of 

paragraph 14. 

189. The Parties have spent much time debating whether paragraph 14 has the object 

of assuring a relative accuracy of the calculation and that should be considered in 

this context, one way or the other. From the submissions of the Parties and also 
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from the exchange at the Hearing, the Tribunal has the impression that neither 

factually nor legally can such accuracy be provided by paragraph 14. In any 

event, the Parties' diverging arguments in this regard have shown that such 

accuracy cannot be considered as an object and purpose of the provision or part 

of any common understanding of the Parties. In particular, the Tribunal cannot 

see how this criteria would be of special relevance to the time factor discussed in 

this section of the Award. 

190. As discussed above at the beginning of this section, general treaty interpretation 

would speak in favour of all economic effects of a treaty to be applicable from 

the date of its coming into force, unless otherwise clearly provided. If that is so, 

the economic effects of the SLA could be considered as its object and purpose 

which, in turn, would then speak in favour of an interpretation to apply paragraph 

14 without a time lag, contrary to the case advanced by Respondent. 

d. Subsequent Practice 

191. Finally, the Parties debated whether there is any subsequent practice (Art. 3 1.3(b) 

VCLT) relevant to the present issue. 

192. In so far as  Claimant relies on Respondent's communication to the Government 

of British Columbia dated January 16, 2007 (C-16), the Tribunal has already 

concluded above that this cannot be considered as relevant subsequent practice 

because it does not qualify under Art. 31.3(b) VCLT. It was never implemented; 

and thus it is neither a practice in the application of the treaty, nor does it 

establish the agreement of the parties regarding its interpretation. If that 

conclusion, in the above section, was used in favour of Respondent regarding the 

application of paragraph 14 of Annex 7D, it must also stand with equal effect in 

the present section. 

193. Further, Claimant referred to the lawsuit between the Canadian Federal 

Government and a local lumber producer, Domtar Inc. (C-20) in which allegedly 

Respondent first started with an early application of the adjustment and then later 
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reversed course to an application later in time. Be that as it may, the Tribunal 

does not have to go into the details of these court proceedings because, again, 

whatever the conduct by Respondent in this single lawsuit, it cannot possibly 

meet the above-mentioned requirements of Art. 31.3(b) VCLT as to the high 

threshold requiring a practice in the application of the treaty or the agreement of 

the parties regarding its interpretation. 

194. Therefore, the Tribunal concludes that there is no relevant subsequent practice 

which could be of assistance in interpreting the timing of paragraph 14 discussed 

in this section of the Award. 

e. Conclusion on the Timing Issue 

195. As a result of the above considerations regarding the timing issues, and taking 

into account the relief sought by Claimant in this respect, the Tribunal concludes 

that the Softwood Lumber Agreement 2006 (SLA) obligates Canada to make this 

calculation for all export measures for softwood lumber as of January 1,2007. 

196. The Tribunal also wishes to record that, whilst rejecting Respondent's case, the 

latter's arguments were manifestly advanced in good faith and, moreover, were 

not devoid of merit. 
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H.IV. Considerations regarding Costs 

197. According to Art. XIV (see text above in this Award) para. 21 SLA, the Tribunal 

may not award costs. Paragraph 21 further states that each Party shall bear its 

own costs, including costs of legal representation, experts, witnesses and travel. 

This decision was confirmed by the Parties in the Hearing on Liability of 

December 12,2007 (Tr, p. 122, as recited above). 

198. As to this special agreement on costs in Article XIV(21) SLA, there was a 

potential issue as to its effectiveness by reason of Section 60 of the English 

Arbitration Act 1996, insofar as this "mandatory provision" applied by reason of 

Section 2(1) of the 1996 Act and the Parties' agreement on London as the legal 

place, or "seat", of the arbitration in Article XIV(13). (As earlier indicated, 

Respondent queried whether the 1996 Act had any application to this agreement 

andlor arbitration: see Tr, p. 122). This potential issue does not raise a difficulty 

in the present arbitration proceedings because the Parties expressly confirmed 

their special agreement after,their dispute arose and was referred to arbitration, as 

recorded (with the Parties' authority) in the written transcript of the hearing on 

December 12, 2007, within the meaning of the proviso to Section 60 and Section 

5(4) of the 1996 Act (Tr, p 122). Accordingly, on any possible view of the 

application, non-application and interpretation of Section 60 of the 1996 Act, the 

Parties' special agreement is valid and effective in accordance with its terms. 

(The Decisions and Signatures of the Tribunal appear on the following separate 

page of this Award) 
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I. Decisions 

1. The Softwood Lumber Agreement 2006 (SLA) does not obligate Canada 
to calculate expected United States consumption for purposes of 
determining trigger volumes of softwood lumber imports from Canada 
for Option A provinces pursuant to paragraph 14 of Annex 7D of the 
Softwood Lumber Agreement. Therefore, Canada has not breached 
paragraph 14 of Annex 7D of the Softwood Lumber Agreement and the 
USA's case to the contrary is dismissed. 

2. The Softwood Lumber Agreement 2006 (SLA) obligates Canada to make 
this caIculation for all export measures for softwood lumber as of 
January 1, 2007. Therefore Canada's case to the contrary as to 
interpretation is dismissed. 

3. Insofar as, according to section 2 above, Canada breached the SLA by 
failing to make such calculation as of January 1, 2007, Canada is liable 
for the consequences of that breach. 

4. As the Parties agreed at  the end of the Hearing in New York on 
December 12,2007 (Tr. 123/4), rather than the Tribunal deciding now on 
the specific consequences of any breach by Canada in accordance with 
paragraphs 22 et seq. of Art. XIV SLA, the Parties are invited to submit, 
within one month of the date of this Award, comments or (if possible) an 
agreement on how to proceed in this regard. 

5. According to paragraph 21 of Art. XIV SLA, the Tribunal does not 
award costs and each Party shall bear its own costs to date, including 
costs of legal representation and travel. 

Legal Place of Arbitration: London (United Kingdom) 

Date of Award: March 3,2008 

P&L y ' w w  

V.V. Veeder QC (Arbitrator) 

Prof. Dr. ~ a r l - ~ e b  BGckstiegel (Chairman of Tribunal) 
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