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Executive Summary  
 
The Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor was 
established in 2009 as part of the Government of Canada’s CSR Strategy for the International 
Extractive Sector.  The Office will review CSR practices of Canadian companies operating 
outside of Canada and will advise stakeholders on the implementation of endorsed 
performance standards.   In fulfilling the review mandate, the Office will act an impartial 
advisor and facilitator, an honest broker that brings parties together to help address problems 
and disputes. The Office will create space for constructive dialogue and problem solving. This 
approach is based on the view that a credible, impartial and transparent process with 
appropriate checks-and-balances may find win/win options to resolve disputes.   
 
The Counsellor is currently undertaking broad-based consultations to inform the 
establishment of the dispute resolution process.  The purpose of this background paper, and 
the companion rules of procedure document, is to frame these consultations, identifying key 
stakeholder issues and emerging global good practices.   
 
The Office’s approach is grounded in the Counsellor’s mandate, informed by extensive 
outreach conducted by the CSR Counsellor during the winter of 2009, and guided by a 
comprehensive benchmarking exercise of existing global review mechanisms.  
 
Hundreds of conversations across all sectors – government, corporate, not-for-profit, academic 
– revealed an encouraging level of support for the Office and interest in assisting in its 
construction.  Three dominant themes emerged, consistent across Canadian stakeholder 
groups: a strong demand for a participatory process to establish the review mechanism; a 
concern with legal issues associated with the Office; and a desire for the focus of work to be on 
“visible progress” – real change and improvement on-the-ground.  
 
What next?  
 
In light of this feedback, the Office has established a number of initiatives.  First, the launch of a 
participatory process designed to inform the Counsellor’s recommendations to the Minister of 
International Trade on the construction of the dispute resolution mechanism.  Participation is 
being actively encouraged through both traditional and online means.  A series of facilitated 
workshops is now underway in five Canadian cities (Calgary, Vancouver, Ottawa, Toronto and 
Montreal) as well as in at least two overseas locations.  Written submissions, and participation 
in upcoming webinars, are encouraged.  Second, to begin understanding legal concerns, a 
workshop of legal experts was convened in May 2010 at the Institute for the Study of 
Corporate Social Responsibility, Ryerson University and this group will reconvene in June.  
Finally, metrics of progress and success will be discussed during the consultations.    
 
The rules of procedure will be submitted for approval to the Minister of International Trade in 
September 2010.  
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Introduction 
 
The rapid growth in demand for commodities is helping fuel exploration and development of 
natural resources around the world, including in a number of developing countries, 
particularly in Africa and Latin America.  Canada has been well positioned to take advantage of 
these developments. But the extractive boom has also brought storm clouds. A growing chorus 
of voices in Canada and abroad is drawing attention to stories of social and environmental 
problems resulting from the international activities of mining, oil and gas companies.  
 
Last March the Government of Canada announced a Corporate Social Responsibility (CSR) 
Strategy for the international extractive sector [“Building the Canadian Advantage” 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/ds/csr-strategy-rse-
stategie.aspx].  Broadly speaking, the Strategy is designed to help Canadian mining, oil and gas 
companies meet their social and environmental responsibilities when operating abroad.  One 
of its goals is to help ensure that extractive operations minimize negative impacts while 
enhancing benefits to local communities.  
 
The government’s CSR Strategy is based on four integrated and complementary elements:   

 
• Support for host-country capacity-building initiatives related to resource 

governance;  
 

• Promotion of widely recognized international Corporate Social Responsibility 
performance guidelines;  
 

• Support for the development of a Corporate Social Responsibility Centre for 
Excellence to develop and disseminate high-quality Corporate Social Responsibility 
tools and training to stakeholders; and 
 

• Creation of an Extractive Sector Corporate Social Responsibility Counsellor to assist 
in the effective and impartial resolution of issues pertaining to the activities of 
Canadian companies abroad. 

 
The first Counsellor was appointed in October 2009 and the Office was formally opened on 
March 8, 2010 in Toronto.  The Office has a two-fold mandate: to review CSR practices of 
Canadian extractive sector companies operating overseas and to advise stakeholders on the 
implementation of performance standards [for more information, please see the Office’s 
website at www.international.gc.ca/csr-counsellor]. The Office will act as an impartial advisor 
and facilitator, an honest broker who brings parties together to fix problems before they 
become issues and resolve issues before they become intractable.  
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What Next?  
 
After several months of pro-active and wide-ranging outreach designed to establish 
relationships and inform the work plan for the Office’s first year1, we are now entering a 
critical phase with the launch of public consultations on the proposed dispute resolution 
mechanism.  The consultations are running from June until August 2010, involving facilitated 
meetings in key centres across the country as well as opportunities for participation through 
webinars and written submissions.  The goal of this process is to develop a review mechanism 
that is both workable and seen as credible by all parties.   

 
The new review process is slated to launch in September.  
 
The purpose of this backgrounder, and the draft rules of procedure which accompany it, is to 
frame these public consultations.  The framework is grounded in three key elements.  Its 
foundation is the Counsellor’s mandate (detailed in an Order in Council attached as Appendix 
B), but it has been significantly shaped by the outreach conducted by the Counsellor in the 
period November 2009 to May 2010.  Additionally, it reflects the lessons learned and emerging 
good practices of nearly two decades of experience with various global dispute resolution 
processes.   
 
How to participate 
 
The public consultations period runs from June – August 2010.  The latest schedule is attached 
as Appendix A.  
 
Interested parties are invited to make written submissions to the Counsellor’s office on the 
rules of procedure, participate in webinar sessions, and/or add their voice at stakeholder 
consultations being held in Vancouver, Calgary, Ottawa, Montreal and Toronto.  Consultations 
are also being prepared overseas, to inform the Counsellor of perspectives from affected 
communities and host governments.   
 
Contact information for the CSR Counsellor’s Office: 
 

The Office of the Extractive Sector CSR Counsellor 
1 Front Street West 
Suite 5110 
Toronto, Ontario M5J 2X5 
 
By phone:  416-973-2058 
By fax:   416-973-2140 
By email:  csr-counsellor@international.gc.ca

1 Experience has indicated that such early outreach pays significant dividends in fostering participation in the 
evaluation process itself, with higher rates of participation enriching the value of the consultation exercise.  
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Vision and guiding principles of the Office 
 
The Office of the CSR Counsellor is committed to establishing and maintaining trust across 
stakeholder groups. Building on the engagement to date, the Office makes an ongoing 
commitment to continuous dialogue with all parties, to the creation of a learning process 
informed by evidence and experience, and to working in concert with others to address the 
issues.   
 
The Office will be an honest broker, resolving CSR disputes related to Canadian companies 
overseas in a timely and transparent fashion.   It will create space for constructive dialogue, 
facilitating solutions to improve the situation on the ground and making a tangible difference 
to stakeholders.  It will actively communicate, in partnership with others, emerging best 
practices and guidance.  
 
Guiding principles for the Office will be formalized during the consultations exercise.   
 
1. The Office of the Extractive Sector CSR Counsellor 
History and mandate 
 
Canadians want to be proud of the practices and behaviours of our 
companies operating overseas and they want to ensure that Canada’s 
reputation for environmental and social stewardship is maintained, 
indeed enhanced, by our foreign investments.   
 
It is worth pausing a moment to reflect on the significant progress 
we have made in Canada on the issues of CSR and our international 
extractive sector, in a remarkably short span of time.   Only several 
years ago, there were few bridges between government, civil society and industry on these 
issues, which limited our ability to engage in conversation and innovative problem solving.   
Serious and strenuous efforts by pioneering individuals took us from that world to the one we 
see in Canada today: one in which many more avenues for dialogue and partnership exist.   
Path-breaking ideas incubated for example, during the National Roundtables on CSR and the 
Canadian Extractive Sector, or by the Whitehorse Mining Initiative, are now, for instance, 
tangibly reflected in the multidisciplinary steering committee of the new CSR Centre for 
Excellence or in the Community of Interest Advisory Panel of the Mining Association of 
Canada’s Towards Sustainable Mining initiative.   One of the largest industry gatherings in 
Canada – the annual CIM Convention  -  devoted a significant part of its most recent program to 
the theme “People and Communities.”     The establishment of the Office is part of that ongoing 
process.  
 
Very quickly, we have reached a solid consensus as to the importance of strengthening the 
corporate social responsibility programs and outcomes of our extractive industries.  All agree 
that oversight of Canadian extractive operations is both appropriate and desirable.  But 

Canadian mining 

investment in Africa:

$3 billion in 2002 

$21 billion in 2008 
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significant problems remain, even as the bar of performance keeps rising.  Our bridge-building 
conversations must continue in an effort to 
more effectively address difficult problems.   
 
Civil society, working with communities 
on-the-ground, brings crucial knowledge of 
local realities and complexities.  Civil 
society organizations have been 
instrumental in raising awareness of these 
issues, actively participating in national discussions, moving the thinking within industry, 
constructing creative ideas for a path forward.    Theirs has been an important role in driving 
change. 
 
The Office of the Extractive Sector CSR Counsellor forms part of the Government of Canada’s 
CSR Strategy for the International Extractive Sector. The creation of the position was 
informed and influenced by the Advisory Group Report of the National Roundtables2, which 
called for the establishment of a dispute resolution mechanism. The Counsellor is supported 
administratively by the Department of Foreign Affairs and International Trade, but does not 
speak on behalf of the Government of Canada.   
 
The Counsellor is appointed through an Order-in-Council which establishes a number of key 
parameters of the mandate, including: 

 
1. A relatively wide definition of a Canadian extractive company as any mining, oil, or 

gas company with a headquarters in Canada or that is incorporated in Canada; 
 

2. The endorsement of widely accepted global standards which the Canadian 
government “encourages and expects” Canadian companies to adhere to, in addition 
to the requirement that Canadian companies adhere to all local laws of the country 
of operations.  
 

3. Public reporting for each case as well as an annual report to Parliament.  
 

Further information can be founded in the companion document Draft Rules of Procedure 
available on the CSR website (www.international.gc.ca/csr-counsellor). 
 

2 National Roundtables on Corporate Social Responsibility (CSR) and the Canadian Extractive Industry in 
Developing Countries. Advisory Group Report 2007. 

“Communities that are ill informed present a long term 
risk to mining investments.”  
 Mining Weekly January 2010 

The Endorsed Standards 
 

1. The International Finance Corporation Performance Standards 
2. The Voluntary Principles on Security and Human Rights 
3. The Global Reporting Initiative 
4. The OECD Guidelines for Multinational Companies 
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The role of voluntary standards  

 
Canadian companies now 
understand that the legal license 
to operate is no longer sufficient 
to ensure successful projects.  The 
need to obtain and maintain the 
social license to operate is increasingly important.   However, a legal license is most often a 
destination while obtaining the social license is a journey, one in which the end point is neither 
defined nor constant.  
 
Industry has demonstrated a willingness to listen and to understand social and environmental 
problems and has made progress in meeting those challenges.3 Yet, we are just beginning to 
comprehend and tackle some of the extremely complex issues ahead.  Even as existing 
difficulties remain, novel and increasingly intractable ones surface.4 As mineral opportunities 
encourage overseas exploration, and as many developing country governments express a 
desire for responsible resource exploitation, such challenges will likely increase.   
 

There is significant consensus that host country governance – legal or regulatory frameworks 
for the extractive industries and the capacity to enforce them when in place -  remains under-
developed.  As a baseline, Canadian companies must adhere to all host country regulations and 
laws, and should commit to doing so even where such laws are not typically enforced.5 But 

 
3 For instance, with industry-wide initiatives such as Towards Sustainable Mining, the ICMM Sustainability 
Principles and E3Plus.    Several Canadian extractive companies appear on the Dow Jones Sustainability 
Index; Talisman Energy was named to the list of Canada’s most socially responsible companies by Maclean’s  
magazine.   
4 As one example, artisanal mining now employs over 100 million people in the developing world, often in 
brutal conditions creating environmental and social devastation, including the worst forms of child labour 
and the extensive use of mercury, see for instance, the International Labor Organisation Report on “Child 
labour in small scale mining” 
http://www.ilo.org/public/english/dialogue/sector/papers/childmin/137e3.htm
5 As part of their submissions to the Ruggie process, the International Organisation of Employers, the 
International Chamber of Commerce and the Business and Industry Advisory Committee to the OECD “have 
been unequivocal in saying that all companies must comply with the law, even if it is not enforced, and that 
they should respect the principles of relevant international instruments where national law is absent,” see for 
instance  http://www.reports-and-materials.org/Letter-IOE-ICC-BIAC-re-Ruggie-report-May-2008.pdf

“The greatest challenges for any mining project in the 

21st century are social and environmental ones.”  

 Mining executive 

“…weak governance is the most significant barrier to ensuring that business 
operations in developing countries maximize positive developmental results and 
mitigate any negative impacts…”  
 

October 2005 Government of Canada Response to recommendations made 
by the Fourteenth Report of the Standing Committee on Foreign Affairs and 
International Trade



7

companies have increasingly sought to supplement host country legal frameworks with a 
burgeoning variety of voluntary codes of practice, designed to meet higher thresholds of 
expectation and practice, both to buttress reputation and to secure financing.6

Voluntary initiatives to raise performance 
levels are well recognized as adding value 
and are particularly strengthened when they 
are based in cross-sector cooperation.  We 
see evidence of such good practice in other 
industries (sustainable seafood, the new 
Boreal Forest Agreement, global health 
initiatives).  Since social norms and 
expectations tend to move faster than legal 
or political processes, voluntary initiatives may be more responsive to changing social 
landscapes.  And they can focus on excellence. Such measures are an entirely appropriate way 
to drive a race to the top, to encourage companies to rapidly evolve policy and practice in 
response to learnings and changing expectations.   But it is important to recall that 
discretionary standards are designed to adapt to local conditions and to rapidly changing 
standards of practice and behaviour, and so are built for flexibility.  They must adjust both to a 
multitude of different conditions, and to changing expectations.7 As such, they are not meant 
to apply to all companies or projects in all jurisdictions. 
 
Non-judicial mechanisms: the general context 
The Office of the CSR Counsellor has a mandate to establish a non-judicial mechanism to 
resolve disputes related to the CSR practices of Canadian extractive companies operating 
outside of Canada.  While the creation of such a mechanism provides a new avenue for 
resolving disputes, it does not preclude any party from accessing legal recourse at any time.  
 
Judicial and non-judicial mechanisms are typically not in competition with each other, indeed 
are complementary as they tend to serve different needs.8 In many instances, the use of 
judicial methods is preferable.  The outcome of a judicial process is powerful: enforceable, 
sanctioning, precedent setting.  Because of their high profile, judicial cases can act as a 
deterrent on reputational and cost factors alone.  Once settled, cases can effectively contribute 

 
The new framework for Responsible Exploration developed by the Prospectors and Developers Association of 
Canada – E3Plus – states that at minimum all activities must be conducted in accordance with host country 
laws but that those should be supplemented by international standards (see General Statement number 2).  
6 Export Development Canada, all major Canadian banks, and approximately 70 other global financial 
institutions require borrowing companies to meet thresholds of social and environmental performance under 
an operating practice known as the Equator Principles, mirroring the requirements made of borrowers under 
the IFC Performance Standards.   Some equity investors are also beginning to demand such performance as a 
condition of investment.      
7 Only four years after their creation, the IFC Performance Standards are now being reviewed, 
http://www.ifc.org/ifcext/policyreview.nsf/Content/Home and GRI recently added supplements both on 
mining and NGOs, http://www.globalreporting.org/ReportingFramework/SectorSupplements/
8 This section draws on Davis and Rees, 2009, Corporate Social Responsibility Initiative, 2008, Rees, 2010.  

“Canadian business operating 
abroad is required to comply with 
the laws of the country in which 
they operate.”    

Government of Canada
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to systemic, legal and regulatory change.  Remedies can be significant and wide-ranging, 
imposing financial compensation, punitive measures, imprisonment.  
 
Judicial and non-judicial mechanisms are typically not in competition with each other, indeed 
are complementary as they tend to serve different needs.9 In many instances, the use of 
judicial methods is preferable.  The outcome of a judicial process is powerful: enforceable, 
sanctioning, precedent setting.  Because of their high profile, judicial cases can act as a 
deterrent on reputational and cost factors alone.  Once settled, cases can effectively contribute 
to systemic, legal and regulatory change.  Remedies can be significant and wide-ranging, 
imposing financial compensation, punitive measures, imprisonment.  

 
In some instances however, particularly where no hard laws have been violated and where 
discretionary standards are the basis of performance assessment, judicial mechanisms may be 
too costly or time consuming to be the best avenue for dispute resolution. Legal recourse 
attenuates inequalities between those who are well resourced and familiar with the formalities 
of the legal system, and those who may lack experience or funding, impinging on accessibility 
for those who may need it most. The high stakes nature of legal proceedings, and the very long 
time horizons which typically characterize them, may preclude constructive dialogue or timely 
change for communities.   In such scenarios, non-judicial mechanisms are a viable and 
legitimate alternative for constructive dispute resolution.  Unlike a legal process which creates 
winners and losers, this approach is based on the view that a credible, impartial and 
transparent process could create new value by finding win/win outcomes.  

 
2. Key issues identified through early outreach and dialogue 
 
What’s been done to date: 

In order to ensure that a multi-perspective approach informed the Office’s establishment, the 
Counsellor, supported by the Department of Foreign Affairs and International Trade, 
constructed a robust program of proactive outreach and engagement, across all sectors, with 
an initial focus on Canadian voices: Canadian-based companies, non-governmental 
organizations, financial communities, academics, industry associations.  Eight sector specific 

 
9 This section draws on Davis and Rees, 2009, Corporate Social Responsibility Initiative, 2008, Rees, 2010.  

What do “review mechanisms” typically do? 
 

Raise awareness of performance standards and operational best practice 
Drive systemic performance improvement and prevention through proactive outreach, communications, reports, 
advisory services 
Resolve issues through informal mediation, consultation, recommendations for action, agreements 
Monitor and report on progress and implementation of action plans 
Issue public reports 
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roundtables were convened: five with industry, three with civil society.10 These were 
supplemented by over one hundred one-on-one meetings with a broad spectrum of 
stakeholders.  Since November, the Counsellor has made over twenty public presentations and 
given numerous media interviews.  Linkages have been established with global initiatives such 
as the Special Representative of the Secretary General on the Issue of Human Rights and 
Transnational Corporations and other Business Enterprises, the International Council on 
Mining and Metals, the World Economic Forum Global Agenda Council on the Future of Mining 
and Metals, the International Bar Association’s Model Mineral Development Agreement 
project, and the CommDev initiative at the International Finance Corporation.  

 
Across all sectors, there is strong interest in the Office and a desire to engage in its 
development.  A continued open and participatory approach was repeatedly mentioned as 
crucial in building credibility and legitimacy for the Office.  

 
Formal public consultations and feedback will now validate and further flesh out the key issues 
identified.  While some initial work has been undertaken to ensure that the views of affected 
communities, missions, and host country representatives formed part of the early 
conversation, additional opportunities to engage with these stakeholder groups will be sought.  

 
Three dominant themes emerged during this initial engagement, themes common across the 
board. 

 
A. A desire to participate.

What was learned:  There is strong demand for a participatory process to 
construct the dispute resolution mechanism.  
 

In accordance with the Counsellor’s mandate, and indeed as is typical for non-judicial 
processes, participation will be voluntary for all parties.  Potential barriers to entry must be 
identified and reduced. Success, stakeholders said, would hinge in part on the mechanism’s 
rules of procedure and a participatory construction phase would ensure concerns and 
incentives had a chance to be aired and considered.  Confidence in the eventual mechanism, it 
was suggested, would be enhanced if the rules of procedure were transparent, rigorous, clear 
and well understood.  
 
Action: As a result of both this feedback, and in keeping with global best practice, participation 
from all sectors will be actively encouraged through a consultation period running June – 
August 2010.  Parties are invited to participate in person, with written submissions, through 
webinars or by email.  Details of the consultation process are contained in Appendix A.   These 
consultations will inform the Counsellor’s recommendations to the Minister of Trade on the 
construction of the dispute resolution process.    

 
10 With industry in Toronto (twice), Montreal, Vancouver (twice) and with civil society in Ottawa (twice) and 
Toronto.  Further roundtables were held with investor groups, Natural Resources Canada, the Canadian 
International Development Agency, Export Development Canada.    
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B. A need to address legal concerns.

What was learned: Although the Office is constructing a non-judicial 
mechanism, full consideration of legal issues is paramount.   

 
It was often noted that participation in the Office’s eventual process may have significant 
consequences:  on reputational and financial measures, on employee relations, in the media, as 
well as possible legal implications.  As a result, legal issues repeatedly surfaced as one key 
barrier to entry.   

 
NGOs, for example, expressed concern that the process might be used to “silence critics” or that 
NGOs would have to engage expensive legal help.  Companies, for their part, worry about legal 
proceedings and the impact of sharing sensitive documentation.  Confidentiality is of deep 
concern on all sides, and must include serious considerations of personal safety and security 
for those who bring issues before the Office. Confidentiality of information must be balanced 
with transparency of process.  Similarly, reasonable hurdles must be in place to prevent 
defamation without substance, but such hurdles must not compromise accessibility.   There are 
no easy answers to these dilemmas, balancing the inherent tensions will take significant 
detailed effort.  

 

The mechanism must also ensure a good understanding of judicial processes and communicate 
the limitations of non-judicial mechanisms in light of legal avenues.11 
Action: In order to begin responding to these concerns, the Institute for the Study of 
Corporate Social Responsibility at Ryerson University in Toronto convened a workshop of legal 
experts, representing different perspectives and areas of expertise, to identify and explore the 
legal issues associated with the Office.  The initial experts meeting held on May 6, 2010 sought 
to surface the variety of legal issues at play.  A further meeting is planned during June 2010.     

 
More information on this workshop, as well as a meeting report, can be found on the websites 
of the Institute (www.ryerson.ca/csrinstitute) or the Office. 

 

11 Such a joint approach is endorsed in the latest report of the UN SGSR on Business and Human Rights: 
Ruggie, John. 2010. “Business and Human Rights: Further steps toward the operationalization of the “protect, 
respect and remedy” framework”.  As one example, it is reflected in the exclusion of corruption from the 
Office’s mechanism, since such practice is now criminalized in Canada under the Corruption of Foreign 
Officials Act and resides under the jurisdiction of the RCMP.  

“You must aim for a process that leads to 
some uncomfortable conversations….”  
 

Civil society  
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C. “Visible progress” 
 

What was learned:  Canadians want the Office to contribute to progress on 
the issues and on-the-ground.  

 
Time and again, Canadian stakeholders across all sectors note a need for re-energized 
constructive conversation and improvements in the outcomes on-the-ground. Both industry 
and civil society noted that they would like to see more mutual engagement  – each perceives 
that the other has disengaged.  And both expressed frustration that their voice is not 
adequately heard.     
 
Civil society most frequently expressed a strong 
desire to drive more urgent and substantive change 
on the ground.  Civil society noted that in spite of 
codes of conduct, global guidelines, and corporate 
commitments, it often appears that little changes for 
communities. Corporate head office commitments do 
not, they stated, always alter mine site practices.  In 
their view, communities bear the brunt of the 
industry’s negative impacts while not adequately 
sharing in the benefits of resource exploitation.    
Communities, civil society leaders said, need to be a 
respected part of the “solution.”  

 
Industry also desires visible progress on-the-ground, as reputation matters more to these 
companies than outsiders often acknowledge.  For the most part, Canadian companies believe 
they are learning to manage complex social and environmental issues, contributing to 
sustainable development under challenging operating conditions, conforming to the law even 
where it is not enforced, operating to higher standards than local laws mandate, and improving 
their mitigation of negative impacts.  But industry expressed concern that it gets little credit 
for good practice, and frustration that continued allegations do not acknowledge how far the 
industry has moved on CSR issues over the past decade.  
 
Action: The Office commits to constructing a dispute resolution mechanism that focuses on its 
honest broker role, as an impartial advisor and facilitator bringing parties together in a search 
for solutions and progress on the ground.  Metrics of success will be discussed during the 
consultations process and stakeholders are invited to contribute their ideas around 
appropriate success indicators.  

 

“If you want industry to change, find 
someone who is doing it right.”  
 
Industry executive 
 
“Is there any evidence that voluntary 
initiatives improve performance? In spite 
of proliferation of codes, we see 
escalating allegations of violations.”  
 
Civil society  
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3. Learning from doing: principles and good practice guidance from 
existing global review mechanisms    

 
What’s been done to date:  
 
We are constructing something innovative in Canada, but not something entirely new.  We are 
building on what has already been tried, tested and improved elsewhere.  The Office 
benchmarked nearly a dozen existing mechanisms that are global in reach and problem solving 
in nature and several are summarized in the accompanying Grid.12 There is coalescence 
around emerging good practices, which may be useful in informing our own review process.  
 
Non Judicial Mechanisms – the global context  
The mechanism being constructed by the Office of the CSR Counsellor is a non-judicial avenue 
which must fit into the existing constellation of both judicial and non-judicial processes.   That 
constellation includes numerous non-legal measures – monitoring, accountability, grievance, 
independent recourse and review mechanisms – which may affect the activities of Canadian 
extractive operations overseas.13 Many of these do not have a mandate to foster dialogue or 
problem solve on the ground.  Some are designed to govern internal relationships between 
companies, investors or lenders;14 some are publicly communicated standards designed to 
improve company or industry practice and performance;15 still others are more limited in 
scope – particular to a mine site, jurisdiction or individual company.16 Local dispute resolution 
is widely recognized as the preferred first avenue for recourse and is now advocated under the 
United Nations framework, and by organizations such as the ICMM and the IFC.   These types of 
mechanisms are extremely valuable in driving CSR improvement, but being either 
organizationally specific or without mandate to mediate issues between parties, were not 
benchmarked in our overview.  
 
Two types of global review mechanisms are closely related to the dual mandate of the Office 
and were therefore of focus for our benchmarking exercise, namely the processes established 
by the International Financial Institutions and by countries endorsing the OECD Guidelines for 

 
12 We also examined other potential sources of ideas including the Oxfam Australia Mining Ombudsman, new 
guidelines issued for responsible investment practices in the Norwegian Ministry of Finance (effective March 
2010), and models noted in a University of Ottawa brief submitted to the National Roundtables on Corporate 
Social Responsibility, November 2006.
13 See www.basesWiki.org, building a global compilation of such mechanisms. It currently lists over twenty-
five global dispute resolution mechanisms and dozens of local or regional ones, applying to a broad spectrum 
of industries.  
14 For instance, loan covenants used by Equator Principles banks, http://www.equator-principles.com/,
internal screening guidelines used by socially responsible investors, or global initiatives such as the United 
Nations Principles for Responsible Investing of which some pension funds in Canada are adherents, 
www.unpri.org
15 For instance, the Dow Jones Sustainability Index, ICMM Performance Guidelines, Towards Sustainable 
Mining 
16 These would include the site level grievance mechanisms stipulated under IFC or Equator Banks financing, 
local dispute resolution processes such as the Dialogue Table established by Xstrata in Peru, see 
www.baseswiki.org, or the SEAT process used by Anglo-American.  
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Multinational Enterprises. Many have undergone evaluation and improvement in recent years, 
providing a useful point of departure for our own discussions.  These are “global review 
mechanisms” in that they apply to a variety of enterprises (public, private, state owned) 
operating anywhere in the world, can receive issues from locally affected communities, not 
simply from shareholders or management, most often have an explicit problem solving focus, 
and may touch a variety of industries.   
 
We looked in particular detail at the evolution of the National Contact Points (including 
Canada, the Netherlands and the UK), and at the review mechanisms in place within the 
African Development Bank, Asian Development Bank, Inter-American Development Bank, 
European Bank for Reconstruction and Development, the World Bank (for public sector 
borrowers), and the International Finance Corporation (for private sector financing under IFC 
or MIGA).  
 

Again, although they apply widely endorsed standards, these are voluntary guidelines in all 
cases and are not meant to supplant legislation or regulation.    
 
Global review mechanisms: a short history17 

The genesis of globally applicable non-judicial mechanisms is found in the creation of the 
World Bank Inspection Panel (WBIP), established in 1994.  Prior to its founding, international 
financial institutions (IFIs) were content to leave the resolution of project-related disputes 
squarely in the hands of host governments, seeing themselves as primarily accountable only to 
their own “shareholders” [i.e. governments].  But given both the IFIs’ legal immunity in project 
countries, and the limited voice given to impacted communities, this view of accountability 
came under fire and, during the 1990s, was radically altered.  Responsiveness to communities 
came to the fore, along with a re-focus on the core poverty reduction mandate of the IFIs.  
Earliest attempts at accountability mechanisms within IFIs reflected the need to improve 
internal compliance and congruence with stated policy and procedure.  And that remains the 
sole focus of the original WBIP – to conduct reviews establishing the organization’s internal 
procedural compliance.  
 

17 Writing from her unique perspective as one of the members of the original World Bank Inspection Panel 
and now a member of the African Development Bank’s review mechanism, van Putten has authored the most 
comprehensive study of the evolution of the mechanisms in the international financial institutions. This 
section draws on her work “Policing the Banks,” as well as the work of Bissell, Nanwani, Bradlow affiliated 
with the WBIP, ADB and AfDB respectively. 

“Although endorsed by Governments, the [OECD] Guidelines are 
voluntary and not intended to override local laws and regulations. They 
are perhaps best described as supplementary principles and standards of 
corporate behaviour of a non-legal character.” 
 National Contact Point, United Kingdom 
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The seminal work of the WBIP was generally praised as improving projects on-the-ground and 
creating “political space for affected people in developing countries”18 but being so internally 
focussed it had serious limitations in driving change for affected communities.  As new 
mechanisms came on stream during the course of the 1990s, and as some of the older ones 
underwent evaluation and review, a stronger problem-solving remit came to complement, and 
increasingly supplement, the focus on internal compliance.  Therefore today the stated 
purpose of most of these IFI mechanisms has evolved: to promote accountability and 
transparency, yes, but also to promote development effectiveness by changing the external 
situation, not only enhancing internal compliance.  
 
For instance, although the Asian Development Bank’s Independent Review Mechanism came 
into being in 1995, it was subject to a full re-evaluation in 2002/2003.  Following extensive 
external consultations, in which local and civil society contributions were encouraged, the 
ADB’s mechanism was completely overhauled, adding a “problem solving” forum with the 
establishment of the Special Project Facilitator.  A similar overhaul, with a similar result, 
recently unfolded at the Inter American Development Bank, creating the ICIM and revised 
rules of procedure.19 
A significant learning from two decades of practice is that the role of such mechanisms can 
fruitfully create space for dialogue and problem solving. Compliance review, in the opinion of 
Ms. van Putten, must be the “last resort” only after problem solving efforts have failed.  And, 
given that the compliance review is internal only, it has limited ability to change external 
corporate practice.20 

18 Bissell and Nanwani, 2009 , p. 182. 
19 At time of writing, the IADB was constructing the Office and conducting the search for the incumbent.    
20 Bissell and Nanwani, 2009, van Putten, 2006, p. 109.  
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A comparative matrix of selected global review mechanisms 
 

Organization Name Who is 
subject

Established

African Development 
Bank (AfDB) 
 
www.afdb.org/

Compliance 
Review and 
Mediation Unit 
(CRMU) 

AfDB funded 
projects. 

Established the summer of 2004, 
operational mid-2006. In 2007 three 
experts were appointed to the Roster of 
Experts. Three year review undertaken in 
2009, report expected mid-2010.   

Asian Development Bank 
(ADB) 
 
www.adb.org/

Special Project 
Facilitator (SPF), 
Consultation 
phase 
Compliance 
Review Panel 
(CRP), Compliance 
Review phase 

Public and 
private 
sector 
operations 
receiving 
support from 
ADB.  

Established December 1995 
 
Extensive review undertaken in 
2002/2003, new mechanism became 
effective 12 December 2003. 

European Bank for 
Reconstruction and 
Development (EBRD) 
www.ebrd.com/

Project Complaint 
Mechanism (PCM) 
 

EBRD funded 
projects  

Independent Recourse Mechanism: 
adopted 29 April 2003, began functioning 
1 July, 2004. Review in 2008/2009.  
New PCM operational March 2010.

Inter-American 
Development Bank 
(IADB) 
 
www.iadb.org/

The new 
Independent 
Consultation and 
Investigation 
Mechanism (ICIM) 
will come into 
effect on June 30, 
2010 

Projects 
receiving 
financing 
from the 
IADB.  

Independent Investigation Mechanism 
(IIM) was established in 1994 by the 
board of governors.  
 
Comprehensive review during 
2009/2010.  
 
2010: the ICIM (replacing IIM) will be  
established. 

International Financial 
Corporation (IFC) and 
Multilateral Investment 
Guarantee Agency 
(MIGA) 
www.cao-
ombusdman.org

Compliance 
Advisor/ 
Ombudsman 
(CAO) 

Private 
sector 
borrowers 
under 
IFC/MIGA 
financed 
projects 

Established in 1999. 
The CAO Office commissioned an 
independent 3 person review in 2003. In 
2006 an Effectiveness Review of the CAO 
Operations was undertaken. In April 
2007 the new operational guidelines 
were adopted after a public review. 

World Bank 
 
www.worldbank.org/

Inspection Panel IBRD and 
IDA 
borrowers 

Established in 1993, operation began 1 
August, 1994. 
Reviews: 2004, and 2009 

Organisation for 
Economic Co-Operation 
and Development (OECD)
www.ncp-pcn.gc.ca/

Canadian National 
Contact Point 
(NCP) 

All Canadian 
enterprises 

In 2000 the OECD guidelines set out the 
recommended Procedural Guidance for 
the NCPs.  
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Emerging consensus on guiding principles for review mechanisms21 

While a wide range of potential principles exist, four are now cited universally: accessibility, 
transparency, independence and effectiveness.  These can inform our own review mechanism 
and will be discussed during our consultation period. 22 

A) Accessibility 
 
The process must keep “users” squarely in mind, and must aim to be as clear and straight 
forward as possible to allow accessibility for local community members regardless of level 
of education.   Affected communities should not be expected to have familiarity with global 
standards, specific management policies and procedures, or equivalent technical knowhow. 
 
B) Transparency 
 
A mechanism should have a bias towards transparency at every stage, building public trust 
and enhancing knowledge transfer.  All reports should preferably be made public.  
 
C) Independence 
The accountability mechanism and the members of the mechanism should be, and should 
be seen as, independent, impartial and credible. 
 
D) Effectiveness 
 
An effective mechanism fosters the conditions for solutions, builds trust between the users 
(company, local communities) and creates lasting, fair outcomes.   
 

Emerging good practices for global review mechanisms 
Review mechanisms of the type we describe have been subject at times to blistering critique, 
branded disappointing, ineffective, and bureaucratic.    But it appears that such censure, along 
with years of practical experience, formal re-evaluation, external stakeholder dialogue, 
internal audit, peer review, campaigning, and media attention, has resulted in constructive 
improvements and an emerging body of good practices which many mechanisms now endorse 
and strive for. 23 

21This section builds on Bissell and Nanwani, 2009, van Putten, 2006,  Ruggie, 2008, ADB 2003, Rees, 2010. 
22 Specifically on the issues of business and human rights, the UN SGSR John Ruggie has recently outlined 
seven principles for non-judicial mechanisms: legitimacy (including clarity and independence); accessibility 
for all parties involved regardless of barriers; predictability for each stage of the process including a time 
frame; equality so that each party has access to information, advice, and expertise; rights-compatibility 
ensuring outcomes and remedies are in accord with international human rights standards; transparency at 
each stage of the process, of receipt of complaint, and outcomes; and have the option for mediated dialogue, 
Ruggie, John. 2008.  OECD Watch has endorsed these principles for the National Contact Points.  
23 This section draws on numerous documents, submissions and publications which have evaluated or 
commented on existing review processes.  These include: Hansen et al., 2006, Stratos, October 2006, Bardlow, 



17 
 

Generally, four main themes of critique have surfaced: 
1. Ineffective process: sometimes described as “a black hole” by civil society, review 

mechanisms have been criticized for their opaque decision-making, unclear guidance 
for parties, unjustifiable or unexplained delays, unclear or non-existent timelines and 
procedures. 

 
2. Poor outcomes: The process results in no visible change in attitude, practice or 

behaviour and no progress on issues, the mechanism lacks mandate and authority, is 
poorly resourced, and does not engage in post-agreement monitoring. 

 
3. Weak infrastructure: Some mechanisms are perceived as simply not a serious effort: 

criticisms highlight ad hoc and part time nature of staffing and support, poorly trained 
staff, minimal institutional history, no knowledge accumulation, management, 
dissemination. 

 
4. Perceived bias: Some mechanisms are housed in the wrong place, perceived as 

favouring or being unduly influenced by particular interests.  When coupled with a lack 
of explanation for decisions and outcomes, this perception is reinforced. 

 
Global good practice 1: A focus on problem solving 

 
A focus on problem solving has now taken pride of place as the key function, even if in practice 
it remains difficult.    Effective problem solving means not taking sides,  not assigning blame or 
fault, but instead focussing on becoming a trusted convenor, able to create space for 
constructive dialogue and action. 

 
OECD Watch has specifically highlighted the need for NCPs to contribute more actively to 
“meaningful and effective resolution of problems” and to conflict resolution between 
companies and communities.    Seriously “addressing concerns” of communities also means 
enhancing the role that communities play in any problem solving exercise and giving them 
greater participation in the process.24 
Experience has also shown that post-agreement monitoring is crucial in driving change and 
enhancing trust and credibility.  The monitoring of outcomes is an important part of creating 
long term solutions, and many mechanisms are making increasing use of the soft power 
conveyed through public reporting.25 

2003, OECD Watch, 2009, CEE Bankwatch Network,  June 2008, Asian Development Bank, 2003, van Putten, 
2006, Bissell and Nanwani, 2009.  
24 See International Accountability Project comment on EBRD draft, 2009, Bissell and Nanwani, 2009.  
25 Asian Development Bank, 2003, CEE Bankwatch Network, June 2008, van Putten, 2006.  
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Global good practice #2:  Active knowledge management  

A typical review mechanism may deal with one or two cases per year.   Driving change more 
systemically means more attention to proactive advisory functions and recommendations 
stemming from the learnings from particular instances.   During the recent consultations on 
the IADB mechanism, for instance, prevention was repeatedly raised as a key area for 
improvement.   

 
Advisory functions now include public reports on “best practice” guidance, gleaned from actual 
cases.  The CAO Office has issued several in recent years including guides to Designing and 
Implementing Grievance Mechanisms for Development Projects and Participatory Water 
Monitoring.
Active knowledge management also means greater information sharing between these 
mechanisms and efforts to foster a global community of practice.    The NCPs and the IFI 
mechanisms meet annually with their respective peers.   OECD Watch recommends more such 
knowledge sharing.  
 
Global good practice #3:  Continuous process improvement 
 
Emerging good practice, again as reflected in the recent evaluations of the EBRD and IADB 
mechanisms, as well as in revisions to the UK and Dutch NCPs, places much greater emphasis 
on creating a solid but dynamic process that can incorporate new learnings.   Such a process is 
characterized by transparent and fixed rules of procedure, established and published 
indicative time limits which are respected to the greatest extent possible, clear process stages 
and status updates, publication of results, public criteria for decision-making and a 
commitment to continuous improvement.      Each case presents a new learning opportunity, 
one that can improve the process for next time.  

 
Global good practice #4:  External engagement  

Review mechanisms are engaging with the outside world as never before.  From their initial 
internal focus much progress has been made to add outside voices, informing reviews, shaping 
new procedures, highlighting emerging areas of concern or interest.  Such external 
engagement takes many forms:  standing panels of experts called upon when needed, outreach 
events, external reference groups, open evaluation processes and peer review.26 
Active engagement with communities, and fostering of local expertise and networks, is also 
emerging as a good practice.  In order to ensure that local institutions are supported, we see 
enhanced attention to building community capacity to access locally available processes first if 
appropriate.      

 

26 Examples include the multistakeholder Steering Board for the UK NCP; the standing External Reference 
Group for the CAO; and the recent peer review evaluation of the Dutch NCP. 
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What Next?  

With three main elements now in place to frame discussions -- the Counsellor’s mandate, the 
key issues identified by early outreach with Canadian stakeholders, and best practice guidance 
-- we have embarked on a period of public consultations both in Canada and abroad.   The 
consultations will inform the Counsellor’s recommendations to the Minister of Trade. The goal 
is to develop a review mechanism that is both workable and seen as credible by all parties.   

 
Consultations will last from June – August 2010.  Please see Appendix A for further details.  
The Office welcomes input from all interested parties.  You are invited to participate in a 
webinar, submit written comments, or attend one of our workshops.  You may contact us at:  
 

The Office of the Extractive Sector CSR Counsellor 
1 Front Street West 
Suite 5110 
Toronto, Ontario  M5J 2X5 
Canada 
 
By phone:  416-973-2064 
 
By fax:   416-973-2140 
 
By email:  csr-counsellor@international.gc.ca

“There is value in constructive dialogue…” 
 

Industry  
 
“We would like to see a re-establishment of a spirit of 
consensus that characterized the Roundtables 
process…”  
 

Civil society  
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Appendix A:  
Building a review process for the Canadian international extractive sector:  
A framework for Public consultations  

The Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor was 
established in 2009 as part of the Government of Canada’s CSR Strategy for the 
International Extractive Sector.  Broadly speaking, the Strategy is designed to help 
Canadian mining, oil and gas companies meet their social and environmental 
responsibilities when operating abroad.  The government’s CSR Strategy is based on four 
integrated and complementary elements:   
 
1.  Support for host-country capacity-building initiatives related to resource 
governance;  
 
2.  Promotion of widely recognized international Corporate Social Responsibility 
performance guidelines;  
 
3.  Support for the development of a Corporate Social Responsibility Centre for 
Excellence to develop and disseminate high-quality Corporate Social Responsibility tools 
and training to stakeholders; and 
 
4.  Creation of an Extractive Sector Corporate Social Responsibility Counsellor to assist 
in the resolution of issues pertaining to the activities of Canadian companies abroad. 

 
As part of the dispute resolution process, the Office of the CSR Counsellor can review the 
CSR practices of Canadian companies operating outside of Canada and advise all 
stakeholders on recognized best practices.   In fulfilling the review mandate, the Office will 
act an impartial advisor and facilitator, an honest broker that brings parties together to 
help address problems and disputes. This approach is based on the view that a credible, 
impartial and transparent process with appropriate checks-and-balances may find 
win/win options to resolve disputes.  
 
Over the last six months, Dr. Evans has formulated an action plan and developed tools to 
move this agenda forward.  Extensive outreach and engagement across all sectors has 
revealed an encouraging level of support for the Office and interest in assisting in its 
construction.  Three dominant themes emerged, consistent across Canadian stakeholder 
groups: a strong demand for a participatory process to establish the dispute resolution 
mechanism; a concern with legal issues associated with the Office; and a desire for the 
focus of work to be on “visible progress” – real change and improvement on-the-ground.  

 
What’s New?  
 

The Office has now launched broad-based consultations to help define how the dispute 
resolution process will work.  The purpose of these consultations is to inform the 
Counsellor’s recommendations to the Minister of Trade.   Two accompanying documents 
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have been produced and are available on the Counsellor’s website: an issues paper and a 
document outlining draft rules of procedure for discussion.  These documents serve to 
frame the consultations, identifying key stakeholder issues and emerging global good 
practices.   

 
How to participate 
 

The consultation period will run from June – August 2010. The consultations are intended 
to inform the development of the dispute resolution process. More specifically, the Office is 
looking for:  

 
1. comments on the draft rules of procedure  
2. observations on guiding principles, as outlined in the Backgrounder document 

“Building a dispute resolution process for the Canadian international extractive 
sector”  

3. guidance on indicators of success 
 

Interested parties can participate in the following ways: 
 

Written Comments: Interested parties are invited to submit written comments or reports 
on the draft procedures via e-mail, fax or mail to the coordinates below.  
 
Regional Consultations: Interested parties are invited to participate in regional half day 
or day-long workshops.  Please indicate your interest in participating in one of these 
sessions by sending an e-mail to iftin.daud@international.gc.ca. While we will do our best 
to accommodate all interested parties, we cannot guarantee that we will be able to 
accommodate all requests for participation in these sessions due to space limitations.   A 
summary report will be available on the Office’s website shortly after each meeting.  

 
Web-based Consultations: Interested parties are invited to register for one of the planned 
web-based consultation sessions. Participants will require a computer with an internet 
connection. Participants will be led though a presentation and be invited to submit their 
feedback in these sessions. Please indicate your interest in participating in one of these 
web-based consultations by sending an e-mail to iftin.daud@international.gc.ca
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Consultations timetable 

Please note that additional workshops or webinars may be scheduled.  For further updates 
please check our website at http://www.international.gc.ca/csr_counsellor-conseiller_rse/

To signal your interest in participating in any of the sessions below, please email Iftin Daud 
at iftin.daud@international.gc.ca

June 7   Calgary Workshop 
 
June 17/18  consultations with stakeholders in Mexico  
 
June 21  Ottawa Workshop (full day) 
 
June 23  Legal experts workshop, part 2 (by invitation only)  
 
July 6   “conference” webinar (12 noon – 1PM EST)  
 
July 8   Montreal Workshop (full day) 
 
July TBC  consultations with stakeholders in West Africa 
 
July 20   Vancouver Workshop (full day) 
 
TBC   “focus group” webinar (90 minutes) 
 
August 5  Toronto Workshop (full day) 
 
August 13  last date for written submissions 
 
Written submissions may be directed to the Counsellor’s office at 
 
Office of the Extractive Sector CSR Counsellor 
1 Front Street West 
Suite 5110 
Toronto, Ontario, Canada 
M5J 2X5 
 
By fax:   416-973-2140 
 
By email:  csr-counsellor@international.gc.ca
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Appendix B: Order-in-Council  

ORDER in Council appointing Extractive Sector CSR Counsellor 
Whereas, pursuant to paragraph 127.1(1)(c) of the Public Service Employment Act, the 
Governor in Council may appoint a special adviser to a minister;  
 
And whereas the Governor in Council deems it necessary that there be a special adviser to 
the Minister for International Trade acting as the extractive sector corporate social 
responsibility counsellor;  
Therefore, Her Excellency the Governor General in Council, on the recommendation of the 
Prime Minister, hereby sets out in the annexed schedule the terms and conditions of 
employment of the special adviser to the Minister for International Trade, to be known as 
the Extractive Sector Corporate Social Responsibility Counsellor, who may be appointed by 
the Governor in Council under paragraph 127.1(1)(c) of the Public Service Employment 
Act.  
 
SCHEDULE  
INTERPRETATION  
1. The following definitions apply in this schedule.  
“Canadian extractive sector company” means an oil, gas or mining company that has been 
incorporated in Canada or that has its head office in Canada.   
“Counsellor” means the Extractive Sector Corporate Social Responsibility Counsellor. 
(conseiller)  
“Department” means the Department of Foreign Affairs and International Trade. 
(ministère)  
“Minister” means the Minister for International Trade. (ministre)  
“National Contact Point” means the interdepartmental committee, chaired by a 
representative of the Department, created in accordance with the OECD Guidelines for 
Multinational Enterprises. (point de contact national)  
“performance guidelines” means the International Finance Corporation Performance 
Standards, the Voluntary Principles on Security and Human Rights, the Global Reporting 
Initiative and the OECD Guidelines for Multinational Enterprises, all of which deal with 
corporate social responsibility and are endorsed by the Government of Canada. (lignes 
directrices)  
 
APPOINTMENT  
2. The Counsellor shall be appointed by the Governor in Council, pursuant to paragraph 
127.1(1)(c) of the Public Service Employment Act, for a term of three years, which term 
may be renewed, and may only be removed for cause by the Governor in Council.  
 
STAFF AND SUPPORT  
3. The staff of the Office of the Counsellor shall be employed under the Public Service 
Employment Act and shall be part of the Department.  
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MANDATE  
4. The mandate of the Counsellor shall be  
(a) to review the corporate social responsibility practices of Canadian extractive sector 
companies operating outside Canada; and  
(b) to advise stakeholders on the implementation of the performance guidelines.  
 
LIMITATIONS ON AUTHORITY  
5. (1) The Counsellor shall not review any activity that occurred before the day on which 
the first Counsellor was appointed.  

(2) The National Contact Point shall remain the primary authority concerning the 
OECD Guidelines for Multinational Enterprises.  
(3) If a request for review is received by the Counsellor that relates only to the OECD 
Guidelines for Multinational Enterprises, the Counsellor shall refer the request to the 
National Contact Point.  
(4) If a request for review is received by the Counsellor or the National Contact Point that 
relates to the OECD Guidelines for Multinational Enterprises and any other performance 
guidelines, the Counsellor shall lead the review and shall consult with the National Contact 
Point on issues relating to the OECD Guidelines for Multinational Enterprises.  
(5) The Counsellor shall not  
(a) make binding recommendations;  
(b) make policy or legislative recommendations;  
(c) create new performance standards; or  
(d) apply standards other than the performance guidelines.  
(6) The Counsellor shall only undertake a review with the express written consent of the 
parties involved.  
 
REQUESTS FOR REVIEW  
6. (1) The Counsellor may review an issue on receipt of a request from  
(a) an individual, group or community that  
(i) reasonably believes that it is being or may be adversely affected by the activities of a 
Canadian extractive sector company in its operations outside Canada, and  
(ii) believes that the activities referred to in subparagraph (i) are  
inconsistent with the performance guidelines; or  
(b) a Canadian extractive sector company that believes it is the subject of unfounded 
allegations concerning its corporate conduct outside Canada in relation to the performance 
guidelines.  
(2) The Counsellor may not on his or her own initiative review the activities of a Canadian 
extractive sector company but may informally approach a company if he or she believes 
that early dialogue could prevent a dispute from arising or escalating.  
(3) In undertaking reviews, the Counsellor will aim to foster constructive  
collaboration and dialogue between stakeholders.  
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(4) The review process shall comprise the following five stages:  
(a) initial assessment;  
(b) informal mediation;  
(c) fact-finding;  
(d) access to formal mediation; and  
(e) reporting.  
(5) The Counsellor may  
(a) refuse to deal with a request for review;  
(b) determine how a review is to be conducted;  
(c) determine at what stage to conclude a review; and  
(d) determine whether a review should be terminated before completion.  
(6) In exercising the powers referred to in subsection (5), the Counsellor shall consider  
(a) the amount of time that has elapsed since the alleged activity occurred;  
(b) the amount of time that has elapsed since the requester became aware of the issue;  
(c) the nature and seriousness of the issue;  
(d) whether the request was made in good faith;  
(e) the extent to which other redress mechanisms have been exhausted; and  
(f) whether the issue is substantiated.  
(7) As soon as is practicable, the Counsellor shall inform the parties of the results of the 
review or any action taken during the review.  
(8) Subject to subsection (9), the Counsellor shall issue a written public statement 
following the conclusion of a review of the activities of a Canadian extractive sector 
company operating outside Canada.  
(9) Before issuing a public statement, the Counsellor shall inform the parties of the 
results of the review and shall share the statement with the Minister and the Minister of 
Natural Resources, as well as with the Minister of International Cooperation if, in the view 
of the Counsellor, the review is relevant to the mandate of the Minister of International 
Cooperation.  
(10) The Minister may direct the Counsellor to study other matters related to the 
Counsellor’s mandate and the Counsellor shall report back to the Minister on those 
matters. The Minister shall determine whether to make public the results of such a study.  
 
ACCOUNTABILITY AND ANNUAL REPORT  
7. (1) The Counsellor shall report directly to and be accountable to the Minister.  
(2) The Counsellor shall submit an annual report on the activities of the Office of the 
Counsellor to the Minister, the Minister of Natural Resources and the Minister of 
International Cooperation, and the Minister shall table the annual report in Parliament.  
(3) The Counsellor shall publish the annual report as soon as it has been tabled in 
Parliament by the Minister.  
(4) If it appears to the Counsellor that information in an annual report would reflect 
adversely on any person or organization, he or she shall give them an opportunity to 
comment and shall include a fair and accurate summary of the comments in the annual 
report. With respect to including personal information in the annual report, the Counsellor 
shall comply with the relevant provisions of the Access to Information Act, the Privacy Act 
and any other applicable Act of Parliament.  
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OTHER REPORTS AND RECOMMENDATIONS  
8. (1) The Counsellor shall only issue statements or reports in accordance with 
subsections 6(8) and 7(3).  
(2) In reviewing the activities of a Canadian extractive sector company, the Counsellor 
shall, if the company is found to be operating in a manner that is inconsistent with the 
performance guidelines, make recommendations to assist the company in ensuring that its 
activities are consistent with those guidelines, except in cases referred to in subsection 
5(3).  
 
CONFIDENTIALITY  
9. The Counsellor and persons acting on his or her behalf shall not disclose any 
information that is acquired while carrying out the Counsellor’s responsibilities without 
the permission of any person affected, except in accordance with an Act of Parliament.  
 


