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“Building a review process for the Canadian international extractive 
sector” 

Calgary was the first in our series of public consultations on building a review process for the 
Canadian international extractive sector.  It will be followed by: 

June 21 Ottawa 

July 6  webinar  

Register at  http://www.instantpresenter.com/PIID=EF55DA8189
July 8  Montreal (bilingual session) 

July 20  Vancouver 

August 5 Toronto 

To register for workshops, please contact Iftin Daud at iftin.daud@international.gc.ca 
Background:  

The Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor was 
established in 2009 as part of the Government of Canada’s CSR Strategy for the International 
Extractive Sector.   Marketa Evans was appointed as the first Counsellor in October, 2009.  
The Office will review CSR practices of Canadian companies operating outside of Canada and will 
advise stakeholders on the implementation of endorsed performance standards.   In fulfilling the 
review mandate, the Office will act an impartial advisor and facilitator, an honest broker that brings 
parties together to help address problems and disputes. The Office will create space for 
constructive dialogue and problem solving. This approach is based on the view that a credible, 
impartial and transparent process with appropriate checks-and-balances may find win/win options 
to resolve disputes.   
Over the last six months, we have worked to formulate an action plan and develop tools to move 
this agenda forward.  Extensive outreach and engagement across all sectors has revealed an 
encouraging level of support for the Office and interest in assisting in its construction.  Three 
dominant themes emerged, consistent across Canadian stakeholder groups: a strong demand for a 
participatory process to establish the dispute resolution mechanism; a concern with legal issues 
associated with the Office; and a desire for the focus of work to be on “visible progress” – real 
change and improvement on-the-ground. This consultation process responds to the first of those 
three themes.   

Additional information is contained in a backgrounder document “Building a review process for 
the Canadian international extractive sector,” available at 
http://www.international.gc.ca/csr_counsellor-conseiller_rse/
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Purpose of this Session: 

The public consultation period runs from June – August 2010. The consultations are intended to 
inform the development of the dispute resolution process. More specifically, the Office is looking 
for:  
1. comments on the draft rules of procedure available on the Counsellor’s website 
2. observations on guiding principles, as outlined in the Backgrounder document “Building a 

dispute resolution process for the Canadian international extractive sector”  
3. guidance on indicators of success 
 
The session took place under the Chatham House rule, meaning that in order to encourage full and 
frank discussions, comments of participants are summarized in this document, but they are not 
attributed.  This report summarizes some of the key learnings and issues raised during the 
workshop conversation.  
Introduction: 

Our kickoff meeting in Calgary attracted a broad spectrum of stakeholders: eighteen participants 
from oil and gas companies, civil society, service providers, and government representatives.  
Our objective was not to reach consensus on any of the key items on the agenda, but rather to 
ensure important issues, from a variety of perspectives, were surfaced. After a round of 
introductions, the meeting objectives were framed by the facilitator.     
The Counsellor, Marketa Evans, gave a short presentation, to outline her progress and focus to date.  
She discussed the Counsellor’s mandate, highlighting that the dispute resolution process is 
voluntary for all parties.   She noted that the performance standards in play include the IFC 
Performance Standards, the Voluntary Principles on Security and Human Rights, the Global 
Reporting Initiative and the OECD Guidelines for Multinational Enterprises.    The Government of 
Canada’s CSR Strategy for the international mining, oil and gas sectors stipulates that companies 
are “encouraged and expected” to adhere to such standards in their operations outside Canada.  
(Note that the review mechanism for the OECD Guidelines will continue to reside with the National 
Contact Point).  
 
Marketa Evans explained that the Order in Council defined a “Canadian extractive sector company” 
as “an oil, gas or mining company that has been incorporated in Canada or that has its head office in 
Canada.”    She noted that the mandate permitted review to be initiated either by “an individual, 
group or community that reasonably believes that it is being or may be adversely affected by the 
activities of a Canadian extractive sector company in its operations outside Canada and believes 
that the activities…are inconsistent with the performance guidelines”  and also by a Canadian 
extractive sector company that “believes it is the subject of unfounded allegations concerning its 
corporate conduct outside Canada in relation to the performance guidelines.” 
 
The establishment of the dispute resolution process has thus far been informed by three key 
reference points: the Counsellor’s mandate, stakeholder voices as heard during early outreach, and 
a benchmarking exercise of existing similar processes. An emerging body of good practices now 
coalescing in existing global review mechanisms can usefully inform our own work.  (For more 
details, see the draft rules of procedure document and accompanying issues paper “Building a 
dispute resolution process for the Canadian international extractive sector: A backgrounder” both 
available on the Counsellor’s website.)    
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Expectations 

The consultation began with participants indicating their ‘hopes’ and ‘fears’ for the dispute 
resolution process. Some of the participants’ comments are captured below: 
HOPES FEARS 
Hope that we “find some common ground”  
and reduce polarization  

Concern that the process will not be real and too 
bureaucratic. Is this “a serious effort?” 

Hope that allegations can be addressed 
promptly 

Concern that the rules may not be 
comprehensive  

Hope we can develop a legitimate process 
and be constructive 

Concern that allegations will not be dealt with 
promptly 

Hope to find some integration with other 
initiatives, including global ones 

Concern that developing countries won’t have a 
voice 

Guiding Principles 
 
Workshop participants were asked to identify values or principles the Office should embody, and 
then moved on a discussion of how such principles would be more than “wall art.” 
 
Cited principles included: transparency, trust, responsiveness, consistency, expertise, legitimacy, 
Canadian values, predictability, accountability, authoritativeness.  
 
Participants noted that managing inherent tensions in the principles would be a challenge. For 
example, while ‘transparency’ was critical, some areas would require more discretion in order to 
make for successful dispute resolution.  We road-tested the principles contained in the 
Backgrounder document.  
PRINCIPLE WHAT DOES THIS MEAN IN PRACTICE?  
Accessibility Ensuring the CSR Counsellor is approachable and is fully available to 

respond 
Transparency “Where is the money coming from?” 

Transparency of process vs. of discussions: It was agreed that not 
everything should be transparent 

Independence The Office of the CSR Counsellor has to be authoritative and credible, 
“an honest broker.”  There needs to be a requisite detachment from 
all stakeholders, including government. 
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Effectiveness The Office of the CSR Counsellor needs to be properly resourced 
and respond to the concerns of stakeholders in a transparent and 
effective way.  
“has this process resolved the issue?” 
do participants deem it “successful”? 

Accountability 
(Responsiveness) 

The Office of the CSR Counsellor must be responsive to 
stakeholders (including taxpayers), trustworthy, and results-
based.  

Draft rules of procedure 

We proceeded to a discussion of the draft rules of procedure which participants had received in 
advance of the session.  These are found on the Counsellor’s website. Although all dispute 
resolution mechanisms are voluntary, they can have significant reputational impacts, particularly 
when public reporting is included in the process.  Why, one participant asked, would parties step 
into a voluntary process where “there is a lot on the line and with an uncertain outcome?” 
A draft set of rules of procedure were produced by the Office, as a guidance document 
incorporating the mandate of the Counsellor, and indicating global best practice and possible 
options in each stage of the process.  Best practices reflect the improvements made after a decade 
of experience with global review mechanisms and from inputs received from civil society on earlier 
evaluations of existing mechanisms.  This document is intended to guide conversation only.  
Discussion of DRAFT RULES OF PROCEDURE 

ISSUE HOW WOULD THIS WORK? 
Consent Verbal consent might be acceptable as long as it was followed by 

a written consent.  A “good faith” declaration at the beginning. 
“What would satisfy the lawyers?” 

Who can bring an issue 
forward? 

Can communities be assisted by NGOs? 
Guidance documents are necessary  
The Office should provide guidance to requesters on submissions

Mandate Some disputes are not appropriate for this mechanism. Build a 
database of information on other mechanisms.  
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Participants confirmed the need for timely replies and decisions from the Counsellor’s Office.  
“There is nothing more frustrating,” noted one participant, “than contacting an office without any 
response…”    It was clear from the conversation that participants did not believe all requests will 
be suitable for the Counsellor’s Office to deal with, and that the Office may receive more requests 
than it has resources for.   As a result, the Counsellor’s Office needs to establish criteria by which to 
prioritize or accept requests for review. Such eligibility criteria must not, participants stated, be 
used as an “excuse” to screen out potential reviews.  Screening criteria should be transparent and 
the process used to screen reviews in or out should be as credible as possible.  One suggestion 
included creating an external group of “disinterested parties” to help make recommendations to the 
Counsellor on eligibility of requests for review.  

“If the process is not fair or accessible, it won’t be legitimate.” 

The Order in Council appointing the Counsellor stipulates some factors that the Counsellor “shall 
consider” when determining the eligibility of the review request.  These elements were discussed in 
an effort to understand how workshop participants viewed their importance and utility.   These 
would apply only to the initial screening, intended to be completed within approximately 20 days.  
Two key points emerged.  It was agreed that the general bias of the Office should be to not “shut the 
process down” too early.   Don’t look, as one participant put it, for reasons “to get out of” a review.    
At the same time, participants generally concurred that the Office should seek to “make a 
difference”?  The Counsellor should see a reasonable goal or do-able outcome, and can reasonably 
ask what the Office’s constructive role could be and whether the situation is “amenable to 
discussion between the parties.”  
 

Screening Criteria – contained in Order in Council Mandate 

 
Screening Criteria  Possible considerations 
Amount of time elapsed 
since alleged activity 
occurred 

Should there be a statute of limitations?  
Can you consider cumulative effects over time? 
Require a checklist—need to weigh many facts 
Guidance document from CSR Counsellor would be helpful 

Amount of time elapsed 
since the Requester 
became aware of the 
issue 

Timelines should be ignored for serious cases – some things 
don’t become apparent till much later. 
 
Don’t get too stuck on process or artificial deadlines 
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Screening Criteria – contained in Order in Council Mandate 

Nature & Seriousness of 
the Issue 

A filter should be used to determine seriousness of issue 
Create indicators and assign values to a scale to determine 
severity or ‘seriousness’ 

Whether request was 
made in good faith 

Very difficult to judge.  
Make it clear what can be done with this process and ensure 
parties understand their possible outcomes.  
Requester should stipulate a desired outcome of the action 

Extent to which other 
redress mechanisms 
have been exhausted 

The Office of the CSR cannot be involved in everything 
Invest resources in cases where results are going to be  achieved 

Whether issue has been 
substantiated 

This initial screening stage must be completed in a short amount 
of time and so cannot encompass a full assessment of the issue.  

Case Studies  
 
Two cases studies were discussed by participants, designed to have the participants walk through 
eligibility screening for a fictional request for review made by a company and by an NGO.   The first 
case study raised the question of scope and whether a case was “in” or “out” of the mandate of the 
Office.  Some participants suggested the need for a criteria assessment checklist to make a “Go/No 
Go” decision.  The case raised questions of joint ventures, timing, and contractual relationships.  The 
second case study raised issues related to reviews of “unfounded allegations” and explored 
incentives for organizations to participate in such a process.  It flagged sensitivity to other redress 
mechanisms and heightened awareness of how such reviews might unfold in practice.   
Defining Success 
 
Workshop participants identified a number of ways to measure success of the Office, including:  

• an understanding of what participants want from the process 
• regional diversity of cases and outreach and awareness 
• an understanding of how the Office contributes to the overall CSR Strategy  
• post agreement monitoring   
• an idea to revisit cases and see what impact they had on the ground 
• is more or fewer cases “success”? 
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Recommendations  
 

Participants were asked to provide recommendations to the Counsellor.  “Red” 
indicates areas the Office of the CSR Counsellor should avoid; “Yellow” indicates 
areas where the Office should be cautious; “Green” indicates are where the Office 
should proceed. 

“Don’t forget this process is about people….” 

 

RED (avoid) YELLOW (exercise caution) GREEN (proceed) 

• Rigidity 
• Don’t begin reviews 

without clear 
guidelines 

• Don’t become quasi-
judicial 

• Be wary of indecision 
 

• Consider having an 
advisory panel 

• Understand fit to 
industry associations 

• Articulate clear principles 
• Reach out to oil and gas 
• Leverage independence—be decisive.  
• Develop a guidance document  
• Be clear about what the Office is “for” and 

what it can accomplish 
• Measure performance—conduct a third 

party evaluation 
• Continue constructive engagement with 

stakeholders, and more emphasis on 
overseas voices 

• Do a “test” or scenario based exercise 
• Ensure that this is about the 

“development agenda” as much or more 
than the “trade agenda” 

The meeting adjourned with an understanding that a summary report would be produced.  
Participants were invited to provide further feedback if desired by submitted written comments to  
Office of the Extractive Sector CSR Counsellor 
1 Front Street West 
Suite 5110 
Toronto, Ontario , Canada M5J 2X5 
By fax:   416-973-2140 
By email:  csr-counsellor@international.gc.ca


