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“Building a review process for the Canadian international extractive 
sector” 

Ottawa was the second in our series of public consultations in Canada on building a review 
process for the Canadian international extractive sector.  It will be followed by: 

 June 23 Legal Workshop (part 2) By invitation only 

July 6  webinar  

Register at:   http://www.instantpresenter.com/PIID=EF55DA8189
July 8  Montreal (bilingual session) 

July 20  Vancouver 

August 5 Toronto 

To register for workshops, please contact Iftin Daud at iftin.daud@international.gc.ca
Background:  

The Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor was 
established in 2009 as part of the Government of Canada’s CSR Strategy for the International 
Extractive Sector.   Marketa Evans was appointed as the first Counsellor in October, 2009.  
The Office will review CSR practices of Canadian companies operating outside of Canada and will 
advise stakeholders on the implementation of endorsed performance standards.   In fulfilling the 
review mandate, the Office will act an impartial advisor and facilitator, an honest broker that brings 
parties together to help address problems and disputes. The Office will create space for 
constructive dialogue and problem solving. This approach is based on the view that a credible, 
impartial and transparent process with appropriate checks-and-balances may find win/win options 
to resolve disputes.   
Over the last six months, we have worked to formulate an action plan and develop tools to move 
this agenda forward.  Extensive outreach and engagement across all sectors has revealed an 
encouraging level of support for the Office and interest in assisting in its construction.  Three 
dominant themes emerged, consistent across Canadian stakeholder groups: a strong demand for a 
participatory process to establish the dispute resolution mechanism; a concern with legal issues 
associated with the Office; and a desire for the focus of work to be on “visible progress” – real 
change and improvement on-the-ground. This consultation process responds to the first of those 
three themes.   

Additional information is contained in a backgrounder document “Building a review process for 
the Canadian international extractive sector,” available at 
http://www.international.gc.ca/csr_counsellor-conseiller_rse/
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Purpose of this Session: 

The public consultation period runs from June – August 2010. The consultations are intended to 
inform the development of the dispute resolution process. More specifically, the Office of the CSR 
Counsellor is looking for:  
1. comments on the draft rules of procedure available on the Counsellor’s website 
2. observations on guiding principles, as outlined in the Backgrounder document “Building a 

dispute resolution process for the Canadian international extractive sector”  
3. guidance on indicators of success 
 
The session took place under the Chatham House rule, meaning that in order to encourage full and 
frank discussions, comments of participants are summarized in this document, but they are not 
attributed.  This report summarizes some of the key learnings and issues raised during the 
workshop conversation.  
Introduction: 

The second Canadian consultation took place in Ottawa on 21 June 2010 and attracted 25 
participants from a variety of stakeholder groups including civil society, industry associations, and 
government.  
The objective of the consultation was not to reach consensus on any of the key items on the agenda, 
but rather to ensure important issues, from a variety of perspectives, were surfaced. After a round 
of introductions, the meeting objectives were framed by the facilitator, David Simpson.  
The Counsellor, Marketa Evans, gave a short presentation to outline her progress and focus to date.  
She emphasized her desire to ensure that as many views as possible were incorporated in this 
process. She discussed the Counsellor’s mandate, highlighting that the dispute resolution process is 
voluntary for all parties.   She noted that the performance standards in play include the IFC 
Performance Standards, the Voluntary Principles on Security and Human Rights, the Global 
Reporting Initiative and the OECD Guidelines for Multinational Enterprises.    The Government of 
Canada’s CSR Strategy for the international mining, oil and gas sectors stipulates that companies 
are “encouraged and expected” to adhere to such standards in their operations outside Canada.  
(Note that the review mechanism for the OECD Guidelines will continue to reside with the National 
Contact Point).  
 
Marketa Evans explained that the Order in Council defined a “Canadian extractive sector company” 
as an “oil, gas or mining company that has been incorporated in Canada or that has its head office in 
Canada.”    She noted that the mandate permitted review to be initiated either by “an individual, 
group or community that reasonably believes that it is being or may be adversely affected by the 
activities of a Canadian extractive sector company in its operations outside Canada and believes 
that the activities…are inconsistent with the performance guidelines”  or by a Canadian extractive 
sector company that “believes it is the subject of unfounded allegations concerning its corporate 
conduct outside Canada in relation to the performance guidelines.” 
 
The establishment of the dispute resolution process has thus far been informed by three key 
reference points: the Counsellor’s mandate, stakeholder voices as heard during early outreach, and 
a benchmarking exercise of existing similar processes. An emerging body of good practices now 
coalescing in existing global review mechanisms can usefully inform our own work.  (For more 
details, see the draft rules of procedure document and accompanying issues paper “Building a 
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dispute resolution process for the Canadian international extractive sector: A backgrounder” both 
available on the Counsellor’s website.) 
 
Expectations 

The consultation began with participants indicating their ‘hopes’ and ‘fears’ for the dispute 
resolution process.  The participants provided a wide range of comments, a summary of which are 
captured below: 
HOPES FEARS 
Hope to build something “useful”  Fear that it will be ineffective 
Hope we keep things concrete and practical Fear that there will be duplication of other 

dispute resolution mechanisms 
Hope that the Process will be credible Fear that it will result in a legal quagmire 
Hope that this is a genuine consultation Fear that we will overlook something critical 

Hope that the process works for everyone 
and brings parties to the table 

Fear that there will be limitations to reporting 
vis-à-vis  “access to information” guidelines 

Hope it is a bridge to the new ISO 26000 
standard on social responsibility 

Fear that we will be “boxed in” and too 
restrained by the formal mandate 

Guiding Principles 
 
Workshop participants were asked to identify values or principles the Office should embody.  They 
identified a large number of principles including: legitimacy, action, transparency, closure, 
accessibility, independence, competence, impartiality, pioneering, influential, rights compatible, 
predictable, adaptable, inclusive, respectful, responsiveness, and taking into account asymmetrical 
power.  Participants noted the importance of the distinction between values that underpin the 
vision of the Office versus those that provide more operational-level guidance.   The Backgrounder 
identifies four principles that are emerging as minimum global standards, and sought comment. 
The group in Ottawa stressed predictability, transparency, accessibility, competence and equity.   It 
was recognized that some of the principles will be in tension some of the time.  
 
“For people to respect the outcome of the process, the Office must demonstrate expertise and 
competence.”  
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Participants were asked to try to articulate what each of these principles might mean in practice. 
PRINCIPLE WHAT DOES THIS MEAN IN PRACTICE?  
Accessibility Address power imbalances between parties  

The process needs to be designed in a way that communities can 
access it on their own, without outside expertise 
Provide a form that covers the basic information the Counsellor 
requires to make an eligibility decision 
Ensure communities are not excluded from the process by the need to 
provide too much technical information up front 

Transparency “too much transparency can be a bad thing…The Counsellor will have 
to strike a balance between keeping people abreast of what is going 
on while keeping certain details private.” 
The Counsellor has to be willing to protect the identity of individuals, 
and other sensitive information that might be shared.  
“If we automatically force transparency, we fear that some people 
may not come forward.”   

Independence Ensure that government has no influence over the process or the final 
report.  
Can the Minister “change the report? Can the Minister determine if it 
is to be published?”   
Are resources committed? What level? What term? 

Effectiveness “What kind of budget do we have—how does that influence 
effectiveness?” 
The Office must have the ability to ‘establish the facts of the case’ and 
lay out the realities of the situation.  
“My number one fear is that we will design a beautiful process and it 
will be starved of resources.” 

Equity  Addressing imbalances, treating people fairly, and respectfully 
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Draft rules of procedure 
 
We proceeded to a discussion of the draft rules of procedure which participants had received in 
advance of the session.  These are found on the Counsellor’s website. Although all dispute 
resolution mechanisms are voluntary, they can have significant reputational impacts, particularly 
when public reporting is included in the process.   
Participants spent some time on the issue of “who are the parties?” in the review process.  Can, for 
instance, a Canadian NGO or academic assist the affected community in bringing an issue forward?  
The group’s consensus was that such an intermediator was acceptable, but should not always be 
necessary.  In other words, the process should not be so complex as to demand outside assistance.   
The group did reach some consensus that the Counsellor must maintain impartiality at all times – 
that “coaching” of any party should be avoided.   This included coaching parties in an effort to level 
the playing field.  Some participants noted the importance of “getting the facts out” through an 
investigative process that would be useful for companies in clearing their name but also helpful for 
communities in establishing compliance with standards.  Other participants saw the issue 
differently: that establishing compliance with standards should not detract from problem solving.  
While outcomes cannot be guaranteed, several participants expressed the view that in an effort to 
manage expectations, the Office should ensure the process was well understood and clear, and in 
doing so it would build credibility.  
An on-the-ground assessment was suggested as an important first step and Canadian missions were 
recommended as potentially the best group to provide that service.  This initial assessment could 
be followed by solicitation of views from other parties, experts, and by site visits.   
The Order in Council appointing the Counsellor stipulates some factors that the Counsellor “shall 
consider” when determining the eligibility of the review request.  These elements were discussed in 
an effort to understand how workshop participants viewed screening criteria importance and 
utility.   These criteria would apply only to the initial screening period, intended to be completed 
within approximately 20 days.   
 

At issue 1:  Eligibility screening criteria 

The Counsellor’s mandate, as articulated in the Order in Council, stipulates a number of screening 
criteria that the Counsellor “shall consider” when assessing a request for review.  
Ottawa participants reached a significant level of consensus on this issue.  They advised that it 
would be extremely difficult for the Counsellor to assess the importance of one case versus another, 
there were simply too many variables and factors at issue.  As a result, participants in Ottawa 
generally recommended that the Counsellor take cases on a “first come, first served” basis.   The 
Counsellor, they advised, should not use his or her discretion so long as the case was eligible – all 
cases must be taken.  
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At Issue 2:  Consent from parties 
 
Participants discussed the nature of consent required from parties and the timing of the ‘express 
written consent’ stipulated by the Order in Council.    Many articulated the importance of ensuring 
people understand what the process is about and what it requires, so that parties can make an 
informed decision about entering into the process, or whether to submit a request for review in the 
first place.  Preliminary public information on the aim of the process and what to expect in entering 
it would be helpful.  
 
Any further eventual letter of intent could include understandings of the parties on: 
 

- the aim of the dialogue 
- how information will be shared 
- confidentiality 
- location for dialogue 
- schedule of progress reports 
- use of independent experts 
- commitments of parties to disclosure 
- involvement from host governments 

 
In noting significant inequalities in resources and power and information, one suggestion was to 
model on the Canadian Environmental Assessment Act and provide a pool for intervenor funding to 
allow communities to access independent expertise.  
 
Case Studies  
 
Two cases studies were discussed by participants, designed to have the participants walk through 
eligibility screening for a fictional request for review made by a company and by an NGO. The first 
case study deals with questions of scope, mandate, timing, and contractual relationships. The 
second case study raised issues related to reviews of “unfounded allegations” and explored 
incentives for organizations to participate in such a process.   
What might motivate communities to participate? 

In working through the case studies, participants suggested a number of key drivers that would 
incent parties to participate in the review process, even though it is a voluntary mechanism.  In 
some cases, it was a matter of little recourse to or trust in other processes, or a lack of resources to 
access other channels, including legal ones.   For communities, the value added of this approach 
could be that it begins corrective action quickly, provides clarity on the situation by bringing in a 
third party, and allows reviews to illuminate pro-active avenues for prevention.   Participants noted 
that the CSR landscape has been clarified by the Strategy and that with the rules clearer now, 
companies would have to assure themselves of due diligence in taking on any existing properties 
and projects.    For companies, the process would be significantly less costly, in terms of dollars and 
reputation, than legal avenues.  
Should the Counsellor should be seen as the “mediator of last resort?”   Participants strongly 
believed that ensuring other mechanisms were ‘exhausted’ is simply too high a bar, considering the 
realities on the ground.   Participants cautioned that this Office not become a ‘surrogate court.’ 
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At issue 3:  Decision making and Governance 

How should the Office of the CSR Counsellor make decisions?  It was noted that while one person 
cannot have all the information necessary to make a decision, one person must be the ‘decision-
maker’ even if in part that decision was based on outside expert advice.  
It was generally agreed that a clear and public decision tree would ensure parties better 
understood in advance the nature of the process and could see it as ‘a balanced approach.’  
Participants suggested it would be a good idea to have an advisory council for the Office to enhance 
credibility of decisions and to bring specialized expertise into the decision making process.  Such an 
advisory council would be a valuable  ‘sounding board’ in a small Office, but concerns were raised 
about the adequacy of resources to make such a council viable.    
At issue 4: Defining Success 
 
The office should be evaluated in terms of the change it delivers on the ground, 
through both the review and advisory elements of its mandate.  
 
A couple of concrete suggestions were made as to assessing the value of the process: first, to 
conduct an external evaluation of the Office in several years – is it driving change and it is cost-
effective compared to other processes? Second, to convene a multistakeholder group halfway 
through the life of the CSR Strategy (a five year strategy launched March 2009) to take stock and 
make recommendations, including on the CSR Counsellor’s Office.  
 



9

Recommendations:  
 

Participants were asked to provide recommendations to the Counsellor.   
“Red” indicates areas the Office of the CSR Counsellor should avoid; “Yellow” 
indicates areas where the Office should be cautious; “Green” indicates areas 
where the Office should proceed. 

RED (avoid) YELLOW (exercise caution) GREEN (proceed) 

• if parties are not clearly 
defined, do not proceed 

• if parties cannot agree to 
a clear letter of intent, do 
not proceed 

• Stay out of cases which 
have no hope of being 
solved 

• “This is not an 
investigative body...it’s 
not an adjudication 
process” 

• Avoid getting dragged 
into local politics—
cannot be seen as trying 
to circumvent the 
sovereignty of another 
country 

• Assess if both types of 
issues can proceed using 
the same tools and 
decision tree  

• Need to clarify the 
definition of “mining”  

• Need guidance on what 
“authority to represent” 
means 

• Advisory council 
• An Engagement Letter 

with the right tone and 
explanation of the rules 
of engagement  

• Beware of interests and 
of hidden agendas 

• Understand barriers to entry and 
make the office as accessible as 
possible (language capabilities, 
technical expertise) 

• Be prepared to provide an account of 
the case on the record 

• Ensure adequate resources 
• Provide more guidance on what the 

selected standards mean 
• Keep listening and keep the spirit of 

openness going 
• Build outreach and awareness of the 

Office of the CSR Counsellor 
• Develop a clear, simple process but 

keep it flexible 
• Establish definitions  

The meeting adjourned with an understanding that a summary report would be produced.  
Participants were invited to provide further feedback if desired by submitting written comments 
before August 13, 2010 to:  
The Office of the Extractive Sector CSR Counsellor 
1 Front Street West 
Suite 5110 
Toronto, Ontario, Canada M5J 2X5 
By fax:   416-973-2140 
By email:  csr-counsellor@international.gc.ca


