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“Building a review process for the Canadian international extractive 
sector” 

Vancouver was the fourth in our series of public consultations in Canada on building a review 
process for the Canadian international extractive sector, following public consultations in 
Calgary, Ottawa and Montreal.   It will be followed by a Toronto session on August 5. 

 

Background:  

The Office of the Extractive Sector Corporate Social Responsibility (CSR) Counsellor was 
established in 2009 as part of the Government of Canada’s CSR Strategy for the International 
Extractive Sector.   Marketa Evans was appointed as the first Counsellor in October, 2009.  
The Office will review CSR practices of Canadian companies operating outside of Canada and will 
advise stakeholders on the implementation of endorsed performance standards.   In fulfilling the 
review mandate, the Office will act an impartial advisor and facilitator, an honest broker that brings 
parties together to help address problems and disputes. The Office will create space for 
constructive dialogue and problem solving. This approach is based on the view that a credible, 
impartial and transparent process with appropriate checks-and-balances may find win/win options 
to resolve disputes.   
Over the last six months, we have worked to formulate an action plan and develop tools to move 
this agenda forward.  Extensive outreach and engagement across all sectors has revealed an 
encouraging level of support for the Office and interest in assisting in its construction.  Three 
dominant themes emerged, consistent across Canadian stakeholder groups: a strong demand for a 
participatory process to establish the dispute resolution mechanism; a concern with legal issues 
associated with the Office; and a desire for the focus of work to be on “visible progress” – real 
change and improvement on-the-ground. This consultation process responds to the first of those 
three themes.   
Additional information is contained in a backgrounder document “Building a review process for 
the Canadian international extractive sector,” available at http://www.international.gc.ca/ 
csr_counsellor-conseiller_rse/.

Purpose of this Session: 

The public consultation period runs from June – August 2010. The consultations are intended to 
inform the development of the dispute resolution process. More specifically, the Office of the CSR 
Counsellor is looking for:  
1. comments on the draft rules of procedure available on the Counsellor’s website 
2. observations on guiding principles, as outlined in the Backgrounder document “Building a 

dispute resolution process for the Canadian international extractive sector”  
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3. guidance on indicators of success. 
 
The session took place under the Chatham House rule, meaning that in order to encourage full and 
frank discussions, comments of participants are summarized in this document, but they are not 
attributed. This report summarizes some of the key learnings and issues raised during the 
workshop conversation.  
 

Introduction 

The fourth Canadian consultation took place in Vancouver on 20 July 2010 and attracted 25 
participants from a variety of stakeholder groups including civil society, industry and government.  
The objective of the consultation was not to reach consensus on any of the key items on the agenda, 
but rather to ensure important issues, from a variety of perspectives, were surfaced. After a round 
of introductions, the meeting objectives were framed by the facilitator, David Simpson.  
The Counsellor, Marketa Evans, gave a short presentation to outline her progress and focus to date.  
She emphasized her desire to ensure that as many views as possible were incorporated in this 
process. She discussed the Counsellor’s mandate, highlighting that the dispute resolution process is 
voluntary for all parties.   She noted that the performance standards in play include the IFC 
Performance Standards, the Voluntary Principles on Security and Human Rights, the Global 
Reporting Initiative and the OECD Guidelines for Multinational Enterprises.    The Government of 
Canada’s CSR Strategy for the international mining, oil and gas sectors stipulates that companies 
are “encouraged and expected” to adhere to such standards in their operations outside Canada.  
(Note that the review mechanism for the OECD Guidelines will continue to reside with the National 
Contact Point).  
Marketa Evans explained that the Order in Council defined a “Canadian extractive sector company” 
as an “oil, gas or mining company that has been incorporated in Canada or that has its head office in 
Canada.”    She noted that the mandate permitted review to be initiated either by “an individual, 
group or community that reasonably believes that it is being or may be adversely affected by the 
activities of a Canadian extractive sector company in its operations outside Canada and believes 
that the activities…are inconsistent with the performance guidelines”  or by a Canadian extractive 
sector company that “believes it is the subject of unfounded allegations concerning its corporate 
conduct outside Canada in relation to the performance guidelines.” 
The establishment of the dispute resolution process has thus far been informed by three key 
reference points: the Counsellor’s mandate, stakeholder voices as heard during early outreach, and 
a benchmarking exercise of existing similar processes. An emerging body of good practices now 
coalescing in existing global review mechanisms can usefully inform our own work.  (For more 
details, see the draft rules of procedure document and accompanying issues paper “Building a 
dispute resolution process for the Canadian international extractive sector: A backgrounder” both 
available on the Counsellor’s website.) 
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Expectations 

The consultation began with participants indicating their ‘hopes’ and ‘fears’ for the dispute 
resolution process.  The participants provided a wide range of comments, a summary of which are 
captured below:

HOPES FEARS 
Hope that a legitimate and credible process 
will be developed 

Fear that the process will be derailed, given the 
complexity of issues raised 

Hope that the process accommodates and 
takes seriously the issues of the “little 
people” – marginalized or vulnerable groups 

Fear that the Vancouver consultation, coming 
late in the process,  will not add any value to 
what has already been previously discussed 

Hope that the process will improve public 
understanding of the challenges faced by 
industry in some of their overseas 
operations 

Fear that the process won’t lead to real change 
on the ground 

Hope that the consultations result in the 
informed development of a dispute 
mechanism 

Fear that only the “bad news” stories will be told 

Hope to learn about how all stakeholders 
view this process with a view to developing 
a collaborative process 

Fear that there will be an inability to manage 
expectations 

Hope for the development of a genuine 
means of redress for individuals whose 
rights are negatively impacted 

Fear that resources are insufficient to allow for a 
meaningful process 

Hope that the process will encourage more 
Canadian leadership 

Fear that the process will be captured by special 
interests 

Guiding Principles 

Workshop participants were asked to discuss key guiding values and principles in the context of the 
Office’s work, including accessibility, transparency, independence, effectiveness, responsiveness, 
balance/fairness, and flexibility.   
Some participants stressed that in addition to principles, the Office should also be judged by its 
success in driving its primary objective which was deemed to be – “what promotes constructive 
dialogue?” 
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Principles need to be more than 'wall art'. Participants were asked to describe what they might 
mean in practice. Key points made in the discussion are as follows:: 
 PRINCIPLE WHAT DOES THIS MEAN IN PRACTICE?  
Accessibility Participants noted that accessibility was key and that, explicitly, power 

asymmetries had to be taken into account.  They highlighted that the Office had 
to build into the framework of its operations more than just welcoming input – 
it had to engage in significant outreach to communities. 

Transparency A good deal of discussion took place on the subject of transparency, in 
particular its impact on legitimacy.  The perception of judgment of the Office 
was also said to be key. Participants noted that transparency is “tricky” because 
a fully transparent process could jeopardize the safety and well-being of 
individuals who seek resolution to their concerns through the Office.  It was 
recognized that transparency might actually undermine the outcome and 
purpose of the process. It was agreed that no “cookie-cutter” rule could be 
applied and that assessments would have to be made on a case-by-case basis.   
“Transparency.....When it is wise.” 

“Transparency can only happen when there’s trust.” 
Flexibility It was pointed out that, in contrast to a judicial process, the work of the Office 

allows for flexibility in seeking space for constructive dialogue among 
stakeholders.  The participants agreed that often the fact of being provided with 
the opportunity to have a meaningful conversation leads to the desired results.  
The Office should be able to determine its approach in response to what people 
think is important. 
“Nothing aggravates people more than not being able to talk about what 
they think is important.” 

Draft rules of procedure 

The draft rules of procedure, which participants had received in advance of the session, were the 
subject of a comprehensive discussion.  (Please note that the draft rules may be found on the 
Counsellor’s website.)  In this context, it was pointed out that although dispute resolution 
mechanisms are voluntary they can have significant reputational impacts, particularly when public 
reporting is included in the process.   
On the basis of a decision tree developed by the facilitator for the purposes of discussion, the 
participants addressed potential timelines for the review mechanism, deeming stated timelines as 
"too short."  They highlighted the need to be realistic, but responsive.  It was noted that the 
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question of time goes to the very heart of the challenge in meeting a variety of expectations, as clear 
rules of the game – including regarding time – are essential.  While outcomes cannot be guaranteed, 
several participants expressed the view that in an effort to manage expectations, the Office should 
ensure the process was well understood and clear, and in doing so it would build credibility.  
 
At Issue 1: Who can bring an issue forward? 

The participants discussed the issue of “who can bring a request for review?”  The mandate 
specifies that the Counsellor may review requests from: (1) an individual, group or community that 
reasonably believes that it is being or may be adversely affected by the activities of a Canadian 
extractive sector company; and (2) a Canadian extractive sector company that believes it is the 
subject of unfounded allegations. 
One question asked was, could a Canadian NGO or academic assist the affected community in 
bringing an issue forward?  While it was generally understood that a third party could initiate a 
request for review, is was noted that what constitutes an “authority to represent” is less clear.  Also 
raised was the issue of what qualifies as “adverse impact” – does the risk of reputational damage to 
Canadian interests qualify?   
Another challenge recognized by the participants was that the prescribed standards are endorsed 
by the Canadian government but not necessarily endorsed by either companies or host countries.  
The lack of a definition of “mining company” was seen as problematic, although the group 
unanimously agreed that exploration companies should be subject to the Counsellor’s mandate. 
Also discussed was the issue of the Counsellor carrying out an “assessment” versus an 
“investigation”.  Participants generally expressed a preference for the Counsellor to carry out 
assessments, as this was a more conducive approach to bringing parties to the table.  It was said 
that, in many instances, there may be a cultural preference for dialogue over confrontation. 
 
At Issue 2:  What sort of understandings, voluntary agreements or obligations might be 

expected by parties bringing forward a request? (and the party against whom a 
request is brought) 

Participants discussed the idea of mutual accountability – in other words, what are the expectations 
of the individuals or groups making a request for review?  It was agreed that the Office should seek 
to set out its expectations early on in the process, as well as the scope of the Counsellor’s mandate, 
so that less follow up would be needed.  In this way, participants noted that the way the 
submissions were written would give a clear indication whether there was a willingness on the part 
of the requestor to enter into a collaborative exercise.  Clarity of this nature would also avoid 
frustration in expending resources to draft submissions that were then deemed incomplete.  
One possibility discussed by the participants was having a set of protocol questions that the parties 
could agree upon, forming the basis of their constructive dialogue.  Accordingly, the first phase of 
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the dispute mechanism is negotiating the terms on which the parties will engage with one another.  
It was felt that such an opportunity would ensure the integrity of the process and foster greater 
support by the parties as they enter the dispute resolution phase.  It was recognized that, generally, 
to build trust, parties need to make certain commitments – for instance, they need to respond to 
questions in a timely way, be committed to the process for a certain period of time and to act in 
good faith with a desire to resolve the situation. 
“A good way to a good place.” 

At the same time, it was acknowledged that such trust building would take considerable time and 
care.  In this context it was noted that hurdles to accessing the process should be minimized.  As one 
example, participants did not see a need to have a request specify the exact performance standards 
at issue. But it was deemed reasonable that the Office would require parties in the review process 
to do some “homework” first. 
 
At Issue 3:  How should the Office decide if an issue brought forward is eligible for a review? 

The Counsellor’s mandate, as articulated in the Order in Council, stipulates a number of screening 
criteria that the Counsellor “shall consider” when assessing a request for review.  These elements, 
which apply only to the initial screening period, were discussed among the participants in an effort 
to understand their importance and utility. 
A lengthy discussion took place, and the participants expressed concerns that the enumerated 
criteria lacked sufficient clarity – indeed, a few participants pronounced them “irrelevant”.  Some 
viewed the screening criteria as primarily a means to keep people out of the review process.  
Participants noted that it was difficult to draw firm conclusions about eligibility screening as there 
are many variables potentially affecting outcomes. 
An exercise was conducted whereby participants could indicate their view on the priority of the 
enumerated screening criteria.  The results are as follows: 
Criterion # of 

pennies 
The amount of time that has elapsed since the alleged activity 
occurred 

3

The amount of time that has elapsed since the requester became 
aware of the issue 

4

The nature and seriousness of the issue 70
Whether the request was made in good faith 47
The extent to which other redress mechanisms have been exhausted 34
Whether the issue is substantiated 35
Other – is the issue amenable to a solution? 5
Other – all parties agree to the process; open door policy; consider all 
reviews 

21
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Clearly, there was general agreement that the “nature and seriousness of the matter” is of 
paramount concern.  Also noted was that there is no way to exhaust all other mechanisms, so this 
criterion should not be determinative.    
Participants also noted that conducting an objective assessment would require significant 
resources that are absent from the Office.  Many also indicated that the Counsellor would have to be 
mindful of the power differential between communities and companies.   
“The question to ask is, ‘is the other party open to dialogue?’” 

Overall, it was emphasized that the Counsellor should accept requests for review where the parties 
demonstrated a willingness to participate and that the situation appeared to be amenable to 
dispute resolution.   
 

Case Studies  

Two cases studies were discussed, designed to have the participants walk through the decision-
making process from the perspective of the CSR Counsellor’s Office in two fictional requests for 
review, one brought by an organization and another by a company.   Both case studies explored 
issues of transparency, eligibility, fact-finding, inducements to participation and host country 
sovereignty.  
In working through the case studies, participants suggested a number of key drivers that would 
motivate parties to participate in the voluntary review process.  Participants noted that an affected 
group or organization might participate, as there might not be any other processes available.  For a 
company, the reputational aspect was viewed as most important.  The cost of this process, rather 
than litigation, was also said to be a key factor, as well as solving the problem or addressing it 
before it became unmanageable. 
“Companies want to be good not just look good.” 

Further, participants discussed the potential interplay of the host country given their interests and 
potentially partial ownership of the project.   
The discussion also raised the issue of “what is truth?”  Participants pointed to the importance of 
trust-building, pointing out that determining the veracity of allegations may not matter – the 
challenge for the Counsellor is to overcome questions of perception and reality and strive to rebuild 
damaged relationships.   
The participants emphasized that if a constructive dialogue could not be established, the Counsellor 
should simply report that there was no appetite to engage in discussions at this time, rather than 
making assessments of “truth”.  It was recognized that a search for empirical truth would distract 
from the process and that it was best for the Office to accept a “dual reality” not to adopt one 
version of fact. 
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“The Counsellor’s role is to shift self-interest to mutual interest.” 

Finally, the participants highlighted that, to be effective, the Office should not draw conclusions 
about what is “substantiated” – this would require a lot more resources and is in any event, often 
“in the eyes of the beholder”. 
 
At Issue 4: Who’s the decider?  

In the interests of time, the participants did not discuss this issue in a meaningful way.  
 
At Issue 5: Measuring success 
Due to time constraints, participants had only a brief conversation on this issue, and generally 
discussed whether outcomes or the process or both, was key in measuring the success of the Office.  
Importantly, it was noted that real change on the ground matters.  
The litmus test of success should be when parties say, “Things are better now.” 

Many participants challenged the idea that the Office can deliver its mandate on the existing budget.  
From this standpoint, a concern surfaced – why should stakeholders invest their own time and 
resources in the review process if the resources committed to it are too small?   
During this discussion, participants also noted that it would be important to get the message out 
and to create a business plan to ensure the effectiveness of the Office.  The Counsellor was urged to 
find a way forward through practice. 
 
Recommendations:  

Participants were asked to provide recommendations to the Counsellor.   
“Red” indicates areas the Office of the CSR Counsellor should avoid; “Yellow” 
indicates areas where the Office should be cautious; “Green” indicates areas 
where the Office should proceed. 
“A voluntary process is always best but how do you get the cowboys on 

board?” 

RED (avoid) YELLOW (exercise caution) GREEN (proceed) 

• Avoid adjudication role 
• Avoid being prescriptive 

and adopting a top down 
approach 

• Don’t carry on without a 

• Consider that the 
process is vital - 
potentially more 
important than 
outcomes 

• “Get started” 
• Build knowledge and gather 

experience in developing an 
increasingly effective strategy for 
resolving disputes 
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business plan 
• Avoid raising 

expectations 
• Don’t create distance 

with affected 
communities 

 

• Establishing the facts is 
important but should 
not supercede the 
process  

• Take care in dealing 
with issues of 
sovereignty 

• Clarify some issues in 
OIC – e.g. eligibility of 
requests for review 

• Be mindful of the 
capacity of the various 
parties 

• Consider strategic 
alliances with industry 
associations and NGOs 

• Get the message out – 
focus on localizing the 
process 

• Build trust among 
stakeholders  

 

• Seize every opportunity to provide 
guidance, advice and learning tools 

• Exploit all available resources (e.g. 
diplomatic missions in host 
countries) 

• Start your work early on to develop 
knowledge in moving forward 

• Develop local ownership of the 
mechanism 

• Gain legitimacy by working towards 
early successes 

• Partner with others 
• Analyze and learn from past disputes  
• Focus on disputes that are amenable 

to resolution 
• Provide a safe space for 

communication  

The meeting adjourned with an understanding that a summary report would be produced.  
Participants were invited to provide further feedback if desired by submitting written comments 
before August 13, 2010 to:  
The Office of the Extractive Sector CSR Counsellor 
1 Front Street West 
Suite 5110 
Toronto, Ontario, Canada M5J 2X5 
By fax:   416-973-2140 
By email:  csr-counsellor@international.gc.ca


