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Article 2101: Scope and Cover age
1. This Chapter shall apply to neasures of the Parties
affecting:
a) investnents of investors of a Party in the territory of
another Party existing at the tine of entry into force of this
Agreenent as well as to investnents nade or acquired
t hereafter by such investors;
b) investors of a Party in the establishnent, acquisition,

expansi on, nanagenent, conduct, operation and sale or other
di sposition of investnents in the territory of another Party;
and

C) all investnents in the territory of any Party as
provided in Article 2109.°

“{2. A Party (Mexico) has the right to exclusively perform
the economc activities set forth in Annex | and to exclude foreign
i nvestnent fromsuch activities.]

3. This Chapter shall not apply to:

a) WA MX measures covered by Chapter (Financial Services)
except as provided in that chapter] [ financial services
except as provided in the Chapter on Financial Services;]?

b) DA M government procurement] [ except as provided in
t he Chapter on Covernnment Procurenent]; and

c) ‘™ as between Canada, the United States of America, and
the United Mexican States, cultural industries as defined in
Article 2012 of the U S -Canada Free Trade Agreenent;
notw t hstandi ng any provision of the Agreenent, Article 2005
of the Canadian-United States Trade Agreenent shall continue
to apply as between Canada and the United States.]

4. Nothing in this Chapter® shall be construed to prevent a

! Sone but not all references to Articles are corrected.
2 U.S. Note - Further coordination with financial services may be necessary.

8 A generic provision may be needed to address the subject matter of this
provi si on.
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Party from providing services or functions such as public welfare
services and services formng part of a statutory system of social
security, public health <care, public education, and public
retirenment plans.

5. The requirenent by a Party that a service provider of
another Party post a bond or other form of financial security
before providing a service into its territory does not of itself
make this Chapter applicable to the provision of that cross-border
servi ce. This Chapter shall apply to that Party's treatnent of
t he posted bond or financial security.

6. In the event of any inconsistency between the
provisions of this Chapter and the Tel ecomunications Annex, the
provisions of that Annex shall prevail to the extent of the
i nconsi st ency. *

7. Each Party reserves the right to deny to an enterprise
of another Party the advantages of this Chapter if>:

a) nationals of any non-Party own or control such
enterprise and such enterprise has no substantial business
activities in the territory of the Party under whose laws it
is constituted; or

b) such enterprise is owed or controlled by nationals of a
non-Party in respect of whose investors or investnents the
denying Party inposes specific sanctions or with which such
Party does not maintain diplomatic relations.

Article 2102: Environnental Measures®

1. The Parties affirm that this Chapter shall not be
construed to prevent the adoption or enforcenent of any neasure
otherwise consistent wth this Chapter, that a Party deens
appropriate to ensure that investnment activity in its territory is
undertaken in a manner sensitive to environnmental concerns.

2. No Party shall, as an inducenent or incentive to the
establi shnment, acquisition, or expansion, in its territory, of an
investnent of an investor of another Party, elimnate, waive,
reduce, or otherw se derogate from neasures of general application

4 | ssues of overlap need to be addressed.

5 Canada is considering this paragraph in its entirety, and Mxico is
consi dering sub-paragraph (b).

6 This |l anguage i s being negotiated in a separate group.
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necessary to protect human, aninmal or plant life or health or the

environnent in its territory, or from neasures relating to the
conservation of exhaustible natural resources.
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TREATMENT OF | NVESTMENTS

Article 2103: Nat i onal Treat nent

1. Each Party shall accord to an investor of another Party
treatment no less favorable than that which it accords, in like
ci rcunst ances, to its own investors in respect of t he
est abl i shnent , acqui sition, expansi on, managenent ’, conduct,

operation and sale or other disposition of investnments in its
territory.

2. Each Party shall accord to investnments of investors of
another Party Y ™M and activities associated therewith,]
treatment no less favorable than that which it accords, in |ike
circunstances, to investnents of its own investors.

3. The treatnment accorded by a Party under paragraphs 1 and
2 shall nmean, with respect to a state or province, treatnent no
| ess favorable than the treatnment accorded, in |ike circunstances,
by such state or province to its residents, or enterprises Iegally
constituted under its laws, or their investnments inits territory.

4. Were a state enterprise of a Party conpetes wth
i nvestnments of investors of another Party in the territory of the
Party, paragraphs 1 and 2 shall nean treatnment no |ess favorable
than that accorded, in |like circunstances, to privately-owed
i nvestnents of investors of that Party that also conpete with the
state enterpri se.

5. For greater certainty, no Party shall:

a) i npose on an investor of another Party a requirenent
that a mninmumlevel of equity in an enterprise in the Party's
territory be held by its nationals, other than nom nal
qualifying shares for directors or i ncorporators  of
cor porations; or

b) require an investor of another Party, by reason of its
nationality, to sell or otherw se dispose of an investnent in
its territory.

Article 2104: Most-Favored-Nation Treat nment

1. Each Party shall accord to investnents of an investor of

” Canada agrees on the condition that the Parties agree to an acceptable
definition of "managenent".

8 Thi s paragraph is being considered as regards symetry.
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another Party Y MX and activities associated therewith,]
treatnent no |less favorable than that which it accords, in Ilike
circunstances, to the investnents of an investor of any other Party
or of a non-Party.

2. Each Party shall accord to an investor of another Party
treatnent no |less favorable than that which it accords, in Ilike
circunstances, to investors of any other Party or non-Party in
respect of its establishnent, acquisition, expansion, conduct,
managenent®, operation and sale or other disposition of its
investnment inits territory.

Article 2105: Non-Di scrimnatory Treatnment

The treatment that a Party shall accord to investnents %*
MX and associated activities] of another Party and to investors of
that Party shall be the better of the treatnment required by
Articles 2103 or 2104. ("Nondi scrimnatory treatnent")

Article 2106: M ni mum St andard of Treat ment

1. Each Party shall accord at all tines to the investnents
inits territory of investors of another Party full protection and
security, fair and equitable treatnent, and in all other respects
as well, treatnment in accordance with international |aw.

2. Wthout prejudice to paragraph 1, each Party shal
accord investors of a Party, whose investnents suffer |losses in the
territory of another Party owing to conflict or civil strife, at
| east nondiscrimnatory treatnent as regards any neasures it
adopts in relation to such | osses.

Article 2107: Seni or Managenent and Boards of Directors

1. MEX A Subj ect to Chapter (Tenporary entry), a Party
shall not require that enterprises which are legally constituted
under the applicable laws or regulations of one Party, and which
are investnents of investors of another Party, engage as top
manageri al personnel individual s'® of any particular nationality.

2. P Wth respect to an enterprise of a Party which is an
i nvestnent of an investor of another Party, a Party shal | not
require:

9 Canada agrees on the condition that the Parties agree to an acceptable
definition of "nmanagenent."

10 Although the Lawyers' Goup favors use of "national person" rather than
"individual", that usage woul d appear awkward in these paragraphs.
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a) that individuals of any particular nationality be
appoi nted to seni or managenent positions; or

b) nmore than a sinple majority of the Board of Directors
of a enterprise, or any commttee thereof, be of any
particular nationality, or resident in the territory of that
Party , provided such requirenents do not materially inpair
the ability of investors of another Party to control their
i nvest nent s.

A However, a Party may require that certain menbers of an
enterprise's board of directors be nationals, provided such
requirenents do not materially inpair the ability of investors
of another Party to control their investnents.]

3. For greater certainty, the provisions of this paragraph
are subject to the applicable inmnmgration aws and regul ati ons of a
Party.]

Article 2108: Exceptions

1. Articles 2103, 2104, 2105, and 2107 shall not apply
to:

a) a non-conform ng provision of any existing nmeasure which
is maintained by a Party at the federal |evel and described in
Annex A

b) a non-conformng provision of any existing nmeasure which
is maintained by a state or province, and which a Party
describes in Annex A within two years after the entry into
force of this Agreenent;

C) a non-conform ng provision of any existing neasure which
is maintained by a | ocal governnment; or

d) nationality and residency requirenents for nenbers of
seni or managenent or Boards of Directors inposed by a Party in
accordance with such nmeasures as are specified in Annex A

2. A Party may pronptly renew such a non-conform ng provision
of any existing neasure, or anend such a non-conformng provision
of any existing neasure, to the extent that the renewal or
amendnent does not decrease its conformty with the obligations of
this Chapter. No such neasure which has been renewed or anended
may be further renewed or anended so as to decrease its conformty
at the time of the renewal or anendnent with the obligations of
this Chapter.
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2. A Party may continue or pronptly renew any such non-
conform ng neasures, and may anmend any such neasure to the extent
that the amendnent does not decrease the conformty of the neasure,
as it existed imediately before the anendnent, with Articles 2103,
2104, and 2105.

Note: taken fromthe services chapter.

3. The obligations of paragraphs 1, 2, 3 and 6 shal
nonet hel ess apply to the extent to which a Party has undertaken in
Annex A to bring such non-conformng neasures into closer
confornlty with those obligations during the term of this
Agr eenent .

4. Articles 2103, 2104 and 2105 shall not apply to
measures a Party nmaintains or adopts with respect to the sectors or
subjects inscribed by it in Annex B. A However, any such future

measure may not require an investor of another Party to sell or
ot herwi se di spose of investnent existing at the tine such neasures
becone effective.]

5. A Party may also nmaintain exceptions from the
obligations of Articles 2103, 2104 and 2105 , which are
specifically provided for in Article 2203 (of the Chapter on
Intell ectual Property).*?

6. Notwi t hstanding Article 2104, a Party need not accord
nost-favored-nation treatnent to investors of another Party or
their investnents with respect to advantages accorded by that
Party pursuant to agreenents or sectors listed in Annex [ MFN .

7. Nothing in this Chapter shall preclude a Party from
prescribing special formalities, such as requirenents that
investors be residents of a Party or investnents be legally
constituted under the laws and regulations of a Party or a
political subdivision thereof, in connection with the establi shnment
of investnents by investors of another Party, provided such
formalities do not derogate from the substance of any of the
provisions set forth in this Chapter.

8. Notwi t hstanding Articles 2103, 2104, and 2105 , a Party
may require, from an investor of another Party or its investnent,
routi ne business information, to be used solely for informationa

11 The references to Articles 2103, etc. have not been included pending
deci si on on whether or how to draft this paragraph.

12 This paragraph has been agreed upon by the Intellectual Property group,
but has not yet been discussed or agreed upon by the Investnment group.
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or statistical purposes, concerning that i nvest nent in its
territory. Such Party shall protect such business information that
is confidential fromdisclosure that woul d prejudice the investor's
or the investnment's conpetitive position. Nothing in this
[ Chapter]®® shall preclude a Party from otherwi se obtaining or
disclosing information in connection with the equitable and good
faith application of its |aws.

9. “Aa) As a further exception to (provision on nationa
treatnment)™, and only in respect of sectors reserved for the state
on the date of entry into force of this Agreenent,

i) a Party, when privatizing an enterprise owned by it in
such a sector, may sell all or a portion of its equity
interests to its nationals; and

i) a Party, when permtting private investnent in such a
sector, may require that a specified level of equity in
enterprises in that sector be held by its nationals.

b) For state enterprises not in sectors reserved to the
state at the date of entry into force of this Agreenent, but
carrying on an activity on the date of entry into force of this
Agreenent, a Party may |limt the initial acquisition of its
interests in the enterprise to its nationals. However, once the
Party's interests have been sold, the obligations of paragraph 1
(national treatment) shall apply.®]?*®

10. P Notwithstandi ng paragraph 1,

a) a Party, when selling or disposing of its equity
interest in a enterprise owed or controlled by the Party at
the tine of entry into force of this Agreenent, may inpose
[imtations on the ownership or control of such enterprise by
an investor of another Party;

b) a Party, when selling or disposing of its equity

13 Canada is considering use of "Chapter."

4 This section would be inserted in the "treatment" section in a way which
woul d capture the "rachet."”

15 Requirenments that equity interests be held by nationals -- for state
enterprises not in sectors reserved to the state at the date of entry into force
of this Agreenent, but which a Party establishes or acquires subsequent to the
date of entry into force of this Agreenment -- would be governed by Annexes A or
B.

16 Mexico is considering joining the U.S. on this provision.
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interest in a enterprise established or acquired by the Party
after the entry into force of this Agreenent, may I npose
[imtations on the initial acquisition of those interests by
an investor of another Party. Once the Party's interests have
been sold or disposed of, the provision of paragraph 1 shal
apply to any subsequent sal e or disposition;

c) a Party may inpose limtations on the participation of
investors or investnents of another Party in the provision of
a service delivered by a government or governnental entity'’
when such imtations are inposed at the tine:

i) the Party privatizes the delivery of that service;

ii) the Party permts comercial participation of

private enterprises , whether concurrently or not wth
the governnental entity, in the delivery of that
servi ce. ]

11. ™Y Articles 2103, 2104, and 2105 shall not apply to:]

SATa) f eder al gover nnent pr ocur enent of goods and
services supplied by investrments of investors of another Party
if such investnents are controlled by nationals of a non-
Party; ]

b) pr ocur enment of goods and services by political
subdi vi sions of a Party; and

@ c) any subsidy or grant or “Yinsurance or |oan prograni

provided by a Party or state enterprise thereof; ]
SAT 12. The provisions of this Article apply in respect of
matters addressed in Articles 2109, 2110, 2111. ..... |

e Note that "entity" (rather than "enterprise") is retained here.
Presumably it need not be defined.

18 This provision enphasizes that the non-discrimnation provisions are a
"floor" that would apply even when there are exceptions to the performance
requirenents or the transfers Article, and if a country paid nore to its
nationals for expropriated property than it would pay investors of the other
Parti es.
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Article 2109: Perfornmance Requirenents

1. Except as provided in Annex , no Party shall apply “*

MX or enforce], in connection with the establishment, acquisition

expansi on, conduct or operation of an investnent in its territory
of an investor of a Party or non-Party, any of the follow ng
requi rements “{ enforceable under donestic law or adnministrative

ruling]:

a) to export a given level or percentage of goods or
servi ces;

b) to achieve a given level or percentage of donestic

content;

c) to purchase, use or accord a preference to goods or
services produced in its territory, or to purchase goods or
servi ces from producers or service providers in its
territory;

d) to relate in any way the volune or value of inports to
the volume or value of exports or to the amount of foreign
exchange i nfl ows associated with such investnent;

e) to restrict sales of goods or services in its territory
that such investnent produces by relating such sales in any
way to the volunme or value of its exports or foreign exchange
ear ni ngs;

f) WAMX to transfer technol ogy, production process or other
proprietary know edge to a national or enterprise in its
territory, except:

i) when the requirenent is inposed by a court or
admnistrative tribunal to renedy an alleged violation
of conpetition | aws; or

ii) where the requirenent is necessary or appropriate
to protect health, safety or the environnent;]

9) WA MXto act as the exclusive supplier of the goods or
services it produces to a specific region or world market. ]

A 2. Not wi t hst andi ng paragraph 1, a Party may nonet hel ess
condition the establishnent or acquisition of an investnent, and
its subsequent conduct or operation, on commtnents to |ocate
production, carry out research and devel opnent, train or enploy
wor ker s, construct or expand particular facilities in its
territory.]

INVEST.722



Treasury Annex 11 CONFI DENTI AL

Conposi te Text July 22, 1992 CL
2. Except as provided in Annex , ho Party shal

condition the receipt or continued receipt of an incentive "or

advantage], in connection with investnents in its territory of

investors of a Party or non-Party, on any of the followng
requi rements “{ enforceable under donestic law or adninistrative
ruling]:

a) to purchase or use goods “or services] of donestic
origin or from domestic producers, or otherw se accord a
preference to goods produced “Yor services supplied] in such
territory,;

b) to achieve a given level or percentage of donestic
content;

c) to relate in any way the volune or value of inports to
the volume or value of exports or to the amount of foreign
exchange i nfl ows associated with such investnent;

d) to restrict donestic sales of goods or services that
such investnment produces by Iimting such sales in any way to
the volune or value of its exports or foreign exchange
ear ni ngs;

e) YA Mto act as the exclusive supplier of the goods or
services it produces to a specific, regional or world market. ]

3. Nothing in paragraph 2 shall preclude a party from
conditioning the receipt of an incentive “Yor advantage] on
commtnents to |ocate production, produce a service, train or
enpl oy workers, construct or expand particular facilities, carry
out research and developnent , or spend the incentive, in its
territory.

4, The provisions of “this Article] “* “™paragraphs 2(a)
and 2(b)] shall not apply to:

a) WA MXeligibility criteria for purposes of export
pronotion prograns; |

b) measures related to government procurenent, “Yincluding
purchases by state enterprises];

c) ‘™ the provision of subsidies consistent with Article XVI
of the GATT and the Agreenent on the Interpretation and
Application of Article M, XV and XXIII of the GATT,
including any anendnents, nodi fications or successor
agreenents thereto;]
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5. @ Y[No Party shall prohibit or otherwise restrict an

i nvestor established in the territory of another Party from

a) exporting goods and services originating from such
territory to a non-Party , unless pursuant to a neasure of
general application consistent with Article __ (on export
restrictions);

b) inporting to such territory goods and services
originating froma non-Party; or

c) usi ng goods and services originating in a non-Party *°. ]

6. The provisions of paragraphs 1 or 2 shall not apply to

any requirenments other than those listed in paragraphs 1(a)-(g) and

2(a)-(e).

19

As per instructions fromthe Lawers' G oup.
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Article 2110: Transfers

1. Subject to paragraph 3 "™ P and paragraph 5*° ] each
Party shall permt all transfers and international paynents
(hereinafter "transfers") relating to an investnent in its
territory of an investor of another Party to be nade freely and
wi t hout del ay. Such transfers include:

a) profits, dividends, interest, capital gains, royalty
paynments, managenent, technical assistance and other fees,
returns in kind, and other anounts derived froman investnent;

b) proceeds from the sale of all or any part of an
investnent or fromthe partial or conplete l|iquidation of an
i nvest nent ;

C) paynments nade under a contract entered into by an
investor, or its investnent, including paynents made pursuant
to a | oan agreenent;

d) conpensation pursuant to Article 2111 ; and

e) paynments arising out of an investnent dispute as defined
in Article 2119 .*

2. Subject to paragraph 3, each Party shall permt
transfers to be made in a freely usable currency at the nmarket rate
of exchange prevailing on the date of transfer with respect to spot
transactions in the currency to be transferred.

3. A Party may, through the equitable and good faith
application of its laws, prevent any transfer referred to in
paragraph 1 if such transfer is inconsistent with any neasure of
general application relating to:

a) bankruptcy, insolvency or the protection of the rights
of creditors;

b) issuing, trading or dealing in securities;
c) crimnal or penal offenses;
d) reports of currency transfers; or

e) ensuring the satisfaction of judgnments in adjudicatory

20 |t may be desirable to refer to the tax article.

2! Canada agrees subject to overall agreenent on dispute settlenent.
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pr oceedi ngs.

4. Not wi t hst andi ng paragraphs 1, 2, and 3 of this Article,
a Party may nmaintain or adopt restrictions on the transfer of
"returns in kind" (goods and services) that are otherwise in
conformity with this Agreenent.?

5. XA No Party shall require its investors to repatriate,
or penalize its investors who fail to repatriate, the incone,
earnings or profits attributable to any investnent in another Party
or to any businesses carried on in another Party either directly by
the investors or indirectly through a enterprise established in
that other Party.]

Article 2111: Expropriation and Conpensation

1. No Party shall directly or indirectly nationalize or
expropriate an investnent of an investor of another Party in its
territory or take any neasure or measures tantanount to
expropriation or nationalization of such an i nvest nent

("expropriation"), except:
a) for a public purpose;
b) on a nondi scrimnatory basis;

c) in accordance with due process of |aw and the genera
principles of treatnment provided in Article 2106 ; and

d) upon  paynent of conpensation in accordance wth
par agraphs 2 to 6.

2. Conpensation shall be equivalent to the fair market
value of the expropriated investnent imediately before the
expropriatory action was taken ("date of expropriation").
Valuation criteria shall include going concern value, asset value
(including declared tax value of tangible property), and other
Criteria, as appropriate to determne fair market value. Valuation
shall not reflect any change occurring because the expropriatory
action had beconme known prior to the date of expropriation.

3. Conpensation shall be paid wthout delay and be fully
real i zabl e.

4% |f paynent is made in a G7 currency, conpensation shal

22 U S. agrees that paragraph 1 should not prohibit general export controls,
but reserves the right to nodify the | anguage.

2 Mexico is considering this paragraph and paragraph 5.
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include interest at a comercially reasonable rate for that
currency from the " date of expropriation] “effective date of
taking of the investnent by the public authority ("date of
possession)] until the date of actual paynent thereof.

5. | f paynent is made in a currency other than a G/
currency, the anount paid shall be no less than the equival ent of
the amount of conpensation owed on the date of expropriation
converted into a G/ currency at the nmarket rate of exchange
prevailing on that date, plus accrued interest at a comercially
reasonable rate for that G/ currency from the date of
WA expropriation] “possession] until the date of actual paynent.

6. Upon paynent, conpensation shall be freely transferable
at the prevailing market rate of exchange on the date of transfer.

7. The provisions of this Article do not apply to the
i ssuance of conpul sory licenses granted in relation to intell ectual
property rights, or the revocation, “ ™limtation or creation]
of intellectual property rights to the extent that it is consistent
with the provisions of Chapter (I'ntell ectual Property).

Article 2112: Extra-territoriality
VMEX DA 'No Party may prescribe new | aws or enforce existing | aws
SO as to require investors or service providers to act, in the

territory of another Party, in a manner that conflicts with the
| aws of such other Party.]
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Article 2113: National Security

1. X A 'Nothing in this Chapter shall preclude the application
by a Party of neasures necessary for the maintenance of public
order, the fulfillnment of its obligations under the United Nations
Charter wth respect to the naintenance or restoration of
international peace or security, or the protection of its own
essential security interests.

Not e: This provision is self-judging.]
™ 1. Nothing in this Agreenent shall be construed to prevent:

a) any Party from refusing to furnish or allow access to
any information the disclosure of which it determnes to be
contrary to its essential security interests;

b) any Party from inposing any neasure affecting goods,
services, service providers, suppliers or investors of a Party
which it determnes is directly related and essential to:

i) supplying a mlitary establishment of a Party with
arns, amunition or inplements of war, or enabling
fulfillment of a critical defence contract of a Party;

i) responding to a situation of arnmed conflict
involving the Party taking the neasure,;

i) I mpl eenting international agreenments relating to
the nonproliferation of nuclear, chemcal or biologica
weapons, other nucl ear explosive devices, or chemcal or
bi ol ogi cal agents;

V) responding to direct threats of disruption in the
supply of nuclear materials for defence purposes.

c) any Party from taking action in pursuance of its
obligations wunder the United Nations Charter for the
mai nt enance of international peace and security.

2. The Party relying on paragraphs a) - c¢) shall ensure
that its action or neasure is that which |east infringes the rights
or any reasonable expectations of the other Parties under this
Agreenent, and is no broader in scope or duration than necessary.

3. Any determnation nmade under paragraph 1(b) shall be
published pronmptly in the official journal of that Party. Any
determnation nmade under paragraph 1(a) or action taken under
paragraph 1(c) shall, where appropriate, be simlarly published.
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4. Except in cases of energency, the Party proposing to
i npose any neasure under paragraph 1(b), or proposing to take
action under 1(c) shall consult with the other Parties prior to
i mposi ng such neasure or taking such action.]

MEX DAl 5, If a Party considers that any action or neasure
taken by another Party under this Article constitutes a disguised
restriction on trade or investnent or otherwse nullifies or
inmpairs any benefit reasonably expected under this Agreenment, it
may request consultations. Such consultations shall be held
pronptly. The Party whose action or neasure is the subject of the
consultations shall give full and synpathetic consideration to the
view of the conplaining Party and shall explain, in as nuch detail
as is consistent wwth its assessnent of its security interests, the
reasons for the neasure. Where appropriate follow ng such
consultations, such Party shall re-consider whether its action or
the application of its neasure could be altered in any way, in
order to mnimze the infringenent of rights and benefits otherw se
secured by this Agreenent. ]

“Y6. No Party may invoke the provisions of this Article to
derogate from the requirement to pay conpensation for an
expropriation in accordance with Article or to permt the
transfer of an investnent and returns, in accordance with Article

1]
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24

Article 2114: Conpetition

1. Each Party shall adopt or maintain neasures to proscribe
anti-conpetitive business conduct, and shall take appropriate
action with respect thereto, recognizing that such neasures wll
enhance the fulfillment of the objects and purposes of this
Agreenment. To this end the Parties [Parties' authorities] shall
consult from tine to time about the effectiveness of neasures
under t aken by each Party.

2. Each Party recognizes the inportance of cooperation and
coordination anong their authorities to further effective
conpetitive law enforcenent in the Free Trade Area. The Parties

A Parties' authorities] shall also cooperate on issues of
conpetition | aw enforcenent and consult on issues of common concern
which may include nutual | egal assi st ance, notification,
consultation and exchange of information relating to the

enforcenment of conpetition laws and policies in the Free Trade
Areas.

3. 1n the enforcenment of their respective conpetition
laws and policies in those cases involving persons, assets, or
practices located, or occurring, in the territory of any of the
other Parties, each Party shall assess, and, if requested by a
Party, be prepared to advise that Party of the results of its
assessnment of, the follow ng factors:

a) the relative significance of the anti-conpetitive
activities involved of conduct within the enforcing Party's
territory as conpared to conduct within the other Party's
territory,;

b) the presence or absence of a purpose on the part of
those engaged in the anti-conpetitive activities to affect
consuners, suppliers, or conpetitors wthin the enforcing
Party's territory;

C) the relative significance of the effects of the
enforcenment activities on the enforcing Party's interests as
conpared to the effects on the other Party's interests;

d) t he exi stence or absence of reasonabl e expectations that
woul d be furthered or defeated by the enforcenent activities;

e) the degree of conflict or consistency between the
enforcenent activities and the other Party's law or

24 The U.S. proposes that this Article be placed outside this investnent
chapter in the final text.
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articul ated econom c policies; and

f) the extent to which enforcenment activities of such other
Party with respect to the sane persons, including judgenents
or undertakings resulting from such activities, may be
affected. ]

4. The obligations of this Article shall not be subject to
“Areview or] dispute settlement pursuant to Chapter 23 (Ceneral
D spute Settlenent) or Article 2119

CDAMX 5, The Conmission shall establish a Conpetition Policy
Comm ttee to consider and nmake recommendations (no |ater than )
on:

a) the inpact of conpetition |law and policy on trade within
the Free Trade Area;

b) the inmpact of trade law and regulation on conpetition
within the Free Trade Area;]

c) the potential for reliance on conpetition |laws and
policies to discipline anti-conpetitive transborder pricing
practices and market segmentation.]?

2 The US has proposed a similar concept to (c) in Trade Renedies Wrking
G oup.
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Article 2115: State Enterprises
A DRAFT DI SCUSSI ON PAPER

1. Nothing in this Agreenent shall prevent a Party from
mai ntai ning or establishing a state enterprise.

2. The Party naintaining or establishing a state enterprise
shall ensure, whether regulatory supervision, admnistrative
control or the application of other neasures, including where
appropriate, through the application of its donestic conpetition
| aws, that the state enterprise:

a) in the provision of its goods or services in the
territory of the Party, accord nondiscrimnatory treatnent to
i nvestnents of investors of another Party;

b) where engaged in non-regulated comercial activities in
conpetition, in the relevant market within the territory of
such Party or any part thereof, with investnents of investors
of another Party, does not engage 1in anti-conpetitive
practices that adversely affect investnments of investors of
anot her Party.

A1 This Chapter, and in particular the obligation to
accord nondiscrimnatory treatnment to investnments in the territory
of a Party of investors of another Party, shall apply to the state
enterprises of a Party.]?

Article 2116: Monopol i es®’

1. Nothing in this Agreement shall prevent a Party from
mai nt ai ni ng or designating a nonopoly.

2. Prior to designating a nonopoly, and where the
designation may affect interests of persons another Party, a Party
shal | :

a) notify the other Parties;

b) upon request, engage in consultations; and

C) endeavor to mnimze or elimnate any unnecessary

26 Mexico can agree to this provision if placed outside the |nvestnent
Chapter and only in respect of non-discrimnatory treatnent when buying and
selling goods or services..

21 U.S. proposal would be placed outside the investnent chapter.
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nullification or inpairnment of benefits under this Agreenent
that m ght otherw se be caused by the designation

3. A Party designating a nonopoly shall ensure that the
nmonopol y does not engage in discrimnation in its sales in the
rel evant market against investnents of investors of another Party,
contrary to this Agreenent.

4. A Party maintaining or designating a nonopoly shal
ensure that the nonopoly in its territory, either directly or
through an affiliated conpany, does not use its nonopoly position
to engage in anti-conpetitive practices, whet her t hr ough
cross-subsidi zation wth its operations in its relevant nmarket or
ot herwi se, in areas outside the rel evant narket. ]

A1, Each Party shall ensure, through regul atory supervision
admni strative control, or the application of other neasures, that
any privately-owned nonopoly that it designates and any governnent
nmonopoly that it maintains or designates;

a) acts in a manner consistent with the Party's obligations
under this Agreenent whenever such nonopoly exercises any
regul atory, admnistrative, or other governnental authority
granted to it by the Party, such as the power to grant or
apply for inport or export |icenses, approve conmercial
transactions, or inpose quotas, fees, or other charges;

b) acts solely in accordance with commercial considerations
in its purchase and sale of the nonopoly good or service,
including with regard to price, quality, marketability,
transportation and other ternms and conditions of purchase and
sal e;

C) provides non-discrimnatory treatnment to persons, to
i nvestnents of investors, to goods, and to services of another
Party in its purchases and sale of the nonopoly good or
service; and

d) does not wuse its nonopoly position to engage, either
directly or through its dealings wth an affiliated
enterprise, in anticonpetitive practices in a non-nonopolized
mar ket that adversely affect an investnent of an investor of
another Party, including through the discrimnatory provision
of the nonopoly good or service, cross-subsidization, or
predat ory conduct.

2. Subject to Articles (Nul'l'ification and | npairnent,
(Expropriation), and Annex 9.1:3 (Liberalization of Energy
| nvestment and Regulatory Measures), nothing in this Agreenent
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shall prevent a Party from designati ng a nonopol y.

3. Prior to designating a nonopoly, and where the
designation may affect interests of persons of another Party, a
Party shal |

a) notify the other Parties in witing; and

b) endeavor to introduce such conditions on the operation
of the nmonopoly as wll mnimze or elimnate any
nullification or inpairnment of benefits under this Agreenent.

For purposes of this Article:

in accordance wi th commercial considerations means consistent with
nor mal busi ness practices of privately-held firnms in that industry;

desi gnate neans to establish, designate or authorize, or to expand
the scope of a nonopoly franchise to cover an additional good or
service, after entry into force of this Agreenent;

discrimnatory provision includes provision that treats an
affiliated enterprise nore favorably than an unaffiliated
enterprise, or that treats once class of enterprises nore favorably
t han another, in |ike circunstances;

gover nment nonopoly nmeans any nonopoly that is substantially owned,
or <controlled through ownership interests, by the federa
governnment of a Party or by another such nonopoly;

nonopoly neans an entity, including any consortium or governnent
agency that, in any relevant nmarket in the territory of a Party, is
the sol e provider or purchaser of a good or service; and

non-di scrimnatory treatnent neans the better of national or nost-
favored-nation treatnent. ]
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Article 2117: Technol ogy Consortia

MEX DAl 1., No Party shall maintain or introduce any neasure that
limts or prevents an investor of another Party from participating
in a technol ogy consortium or other group of business enterprises
with respect to the devel opnent of or access to technology (in a
manner inconsistent wwth Articles 2103, 2104 and 2105.

2. For greater certainty, the terns and conditions for
participation in a technology consortia including financial and
technol ogy resources shall be determned by the nenbers of the
consortia. ]
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Article 2118: Taxation
1. GENERAL EXCLUSI ON: | NCOVE TAX AND RELATED MEASURES

Except as provided for in this Article, nothing in this
Agreenent shall apply to taxes of the Parties. In the event
of an anbiguity or conflict between this Article and any ot her
provision of this Agreenent, the provisions of this Article
shal | apply. %

2. TAX CONVENTI ONS

Wthout limting the application of Paragraph 1, nothing in
this Agreenment shall affect the rights and obligations under
any convention for the avoidance of double taxation (in this
Article referred to as a "tax convention") or other
i nternational agr eenent or arrangenent, or donestic
legislation inplementing such agreenent or arrangenent,
related wholly or mainly to those taxes, and, in the event of
an inconsi stency between the provisions of this Agreenent and
any such convention, agreenent, arrangenent, or |egislation
the provisions of the convention, agreenent, arrangenent, or
| egislation, shall prevail to the extent of the inconsistency.

3. APPLI CATI ONS CF PROVI SI ONS RELATI NG TO TRADE | N GOCDS

Article 401 of this Agreenent incorporating by reference
rights and obligations of the Parties relating to trade in
goods under Article 11l of the CGeneral Agreenent on Tariffs
and Trade, and such other provisions of the Agreenent as are
necessary to give effect to Article 401, shall apply to taxes
of the Parties to the sane extent as does Article IIl of the
Ceneral Agreenent on Tariffs and Trade.

4. APPLI CATI ONS OF PROVI SI ONS RELATI NG TO | NVESTMENT AND TRADE | N
SERVI CES

Subj ect to paragraphs 2 and 5,

a) provisions inposing national treatnment obligations in
Chapters and of this Agreenment relating to Coss
Border Trade in Services and Financial Services, respectively,
shall apply to taxes of the Parties on incone or capital gains

28 Provisions concerning forced repatriations in the transfers sections vis-
a-vis taxation are rendered redundant by reason of this provision. Thi s
provi sion shoul d take precedence over paragraph 2 of the provision headed "Scope"
in Chapter/Annex XX - Financial Services and any other simlar provisions. This
provi sion assunmes that tariffs and custons duties are not considered to be taxes
within the anbit of this Article.
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or on the taxable capital of corporations, including the
Assets Tax established by the Assets Tax Law of Mexico, that
relate to the purchase or consunption of particul ar services,
and

b) provi sions inposing national treatnent obligations and
nmost favoured nation obligations in Chapters and of
this Agreenent relating to CGross Border Trade in Services and
Fi nanci al Services, respectively, shall apply to all other
taxes of the Parties,

DA SA except that nothing in those Chapters shall apply to:

c) i npose nost favoured nation obligations to advantages
accorded by a Party pursuant to a tax convention or any other
agreenent or arrangenent between two or nore parties, relating
wholly or mainly to taxation;

d) a non-conformng provisions of any existing taxation
neasur e;

e) the continuation or pronpt renewal of a non-conform ng
provi sions of any existing taxation neasure;

f) an anendnent to a non-conformng provision of any
exi sting taxation nmeasure to the extent the amendnent does not
decrease its conformty with any of the provisions of this
Agreenent; or

g) any new such taxation mneasure ainmed at ensuring the
equitable “Yor] Pand] effective inposition of collection of
taxes except where the neasure arbitrarily discrimnates
between persons of the Parties or arbitrarily restricts
benefits accorded under this Agreenent.]

5. A USALAPPLI CATIONS OF PROVISIONS RELATING TO PERFORVANCE
REQUI REMENTS

Subj ect to paragraph 2, paragraphs 2, 3, and 4 of Article
(performance requirenments) of the Investnment Chapter shal
apply to the taxes of the Parties, | except that

a) in applying that Article to a taxation neasure, that
Article shall be read without reference to the words "or
services" and "or services supplied® as they appear in
par agraph 2 thereof, and

b) in applying that Article to a taxation neasure that
relates to trade in goods between the Parties, that Article
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shall be read wthout reference to the words "or export
devel opnent prograns” in paragraph 4 thereof.]

EXPRCPRI ATI ON
DAMI Article  of the Investment Chapter (Expropriation)

6.1

shall apply to a claimby a Party or an investor of such Party
that the neasure expressed as a taxation neasures constitutes
an expropriation or nationalization except where its has been
determned pursuant to this paragraph that a taxation neasure
of a Party is a bona-fide tax. Before an investor or a Party
may bring such a claim however, the issue of whether the
nmeasure is a bona-fide tax shall be referred for determ nation
by the conpetent authorities under the tax convention, if any,
between the Parties. If this is no such tax convention of if
the conpetent authorities do not agree to consider the issue
or, having agreed to consider it, fail to resolve it within a
period of six nonths after the referral, or such other period
as may be agreed upon by the Parties, “ “Ythe investor or
the Party] [the Party may bring such a claim under the
appropriate di spute settl enent provi si ons of this
Agr eenent . ]

SA EXPROPRI ATI ON

A claim by a Party or an investor of such Party that a tax
nmeasure of another Party constitutes an expropriation shall be
resolved under Article _ of the Investnent Chapter. The
i ssue of whether such tax is discrimnatory shall be referred
for resolution to the conpetent authorities wunder a Tax
Convention between the Parties. |If the conpetent authorities
do not agree to consider the issue, or having agreed to
consider it, fail to resolve it within a reasonable period of
time, the issue shall be resolved, together with all other
issues of the expropriation, wunder Article __ of the
| nvest ment Chapt er . ] %

W THHCOLDI NG TAX

Wthout limting the application of the foregoing, and for
greater certainty, notwithstanding Article (Transfers) a
party may inpose or collect a tax by wthholding or other
nmeans.

2 A cross reference may be required in the expropriation provision of the

I nvest ment Chapter.
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Not es:

1. FTA transitional rules required. It is contenplated by Canada
and USA that this Agreenent is to override FTA vis-a-vis tax.

2. It is not intended that exiting non-conformng tax neasures be
listed.

3. Canada's position is that paragraphs 4, 5, and 6 are not
sever abl e.
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Article 2119: DI SPUTE SETTLEMENT

YSA'1. The provisions of this article reflect the desirability of a
mechani sm for the settlenent of investnent disputes that assures
equal treatnment between investors of the Parties in accordance with
the principle of international reciprocity and that assures that
the Parties to the dispute are afforded due process before an
inmpartial tribunal.

2. For purposes of this Article, an investnent dispute neans a
di spute between a Party and an investor of another Party invol ving
an all eged breach of any provision of this Chapter. An i nvest nent

di spute shall not include an alleged breach of this Chapter where
the very nmeasure constituting the alleged breach is itself
expressly permtted by another Chapter.

3. In the event of an investnent dispute, the parties to the
di spute should initially seek a resolution through consultation and
negotiation. If the dispute cannot be settled amcably, the

i nvestor concerned may choose to submt the dispute for resol ution:

a) to the courts or admnistrative tribunals of the Party
that is a Party to the dispute; or

b) in accordance with the terns of paragraph 4.

The choi ce nade by the investor shall be exclusive. If the investor
chooses to submt the dispute for resolution in accordance wth
paragraph 4, the investor may seek as final relief only nonetary
damages or restitution of property.

4. Provided that the investor concerned has not submtted the
di spute for resolution under paragraph 3 (a) and that six nonths
have el apsed fromthe date on which the dispute arose, the investor
concerned may submt the dispute for settlenment by binding
arbitration

a) to the International GCentre for the Settlenent of
| nvestment Disputes ("Centre") established by the Convention
on the Settlenent of Investnent D sputes between States and
Nationals of other States, done at Washington, March 18, 1965
("ICSID Convention"), provided that the Party concerned is a
party to such Convention

b) to the Additional Facility of the Centre, if the Centre
is not available; or

c) in accordance wth arbitration Rules of the United
Nati ons Comm ssion on International Trade Law (UNC TRAL).
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5. Not wi t hst andi ng paragraphs 3 and 4, the investor and the Party
to the dispute may nutually agree to arbitration in accordance with
other arbitration rules or before another arbitration institution.

6. Each Party hereby consents to the subm ssion of any investnent
dispute for settlenment by binding arbitration in accordance wth
the choice nade by the investor under paragraph 4. Such consent,
together with this submssion of the dispute by the investor under
paragraph 4 or 5 shall satisfy the requirenent for

a) witten consent of the parties to the dispute for

pur poses of Chapter Il of the I1CSID Convention (Jurisdiction
of the Centre) and for purposes of the Additional Facility
Rul es;

b) an "agreenment in witing" for purposes of Article Il of

the United Nations Convention of the Recognition and
Enf orcement of Foreign Arbitral Awards, done at New York, June
10, 1958 (" New York Convention"); and

c) an "agreenent" for purposes of Article | of the
| nt er- Aneri can Conventi on on I nt er nati onal Conmrer ci a
Arbitration ("Inter-American Convention".)

Any such investnent dispute shall be considered to arise out
of a commercial relationship or transaction for purposes of Article
| of the New York Convention and Article | of the Inter-Anerican
Convent i on.

7. Unless the parties to an investnent dispute agree otherw se
the place of any arbitration under paragraphs 4 or 5 of this
Article shall be in the territory of a Party to this Agreenent that
is a party to the New York Convention, such place to be selected in
accordance with the applicable arbitration rul es.

8. The arbitral tribunal constituted pursuant to paragraph 4 or 5
shal |l decide the dispute in accordance with the provisions of this
Agreenent and applicable rules of international |aw

9. [Subject to the applicable provisions of the New York
Conventi on, t he Inter-Anerican Convention, and the | CSI D
Conventi on],
a) any arbitral award resulting from an arbitration under
paragraphs 4 or 5 of this Article shall be final an binding on
the parties to the dispute; and
b) each Party undertakes to carry out wthout delay the
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provisions of any such award and to provide for its
enf or cenent .

10. In an arbitration held pursuant to paragraphs 4 or 5, the
Tribunal may determne any incidental or additional <clains or
counterclains arising directly out of the acts or mneasures
constituting the alleged breach of this Chapter, except as the
parties to the investnent dispute otherwise agree. In any
proceeding involving an investnment dispute, a Party shall not
assert, as a defense, counterclaim right of set off or otherw se,
that the investor concerned has received or will receive, pursuant
to an insurance or guarantee contract, indemification or other
conpensation for all or part of its alleged damages.

11. For purposes of an arbitration held under paragraph 4 or 5 of
this Article, any conpany legally constituted under the applicable
laws and regulations of a Party or a political subdivision thereof
but that, imredi ately before the occurrence of the event or events
giving rise to the dispute, was an investnent of nationals or
conpani es of another Party, shall be treated as an investor of such
other Party, including in accordance with Article 25(2)(b) of the
| CSI D Conventi on.

12. No Party shall give diplomatic protection, or bring an
international claim for noney damages or restitution of property,
in respect of the investnent dispute which one of its investors
shall have submtted to arbitration under this Article, unless such
other Party shall have failed to abide by and conmply with the award
pursuant to the New York Convention. D plomatic protection, for
pur poses of this paragraph shall not include state-to-state dispute
settlement pursuant to Article _ of this Agreenent, or infornal
di plomatic exchanges for the sole purposes of facilitating
settlenent of a dispute.

Provision for the Investnent Chapter that mght be taken into the
Ceneral provisions:

A Party shall have a defense to a claim under Article to the
extent that the very neasure constituting the alleged breach of
this Chapter is itself expressly authorized by another Chapter.]

A SETTLEMENT OF DI SPUTES BETWEEN PARTI ES

1. Any dispute between Parties concerning the interpretation or
application of this Chapter which is not resolved through
consultations or other diplomatic channels, shall be submtted,
upon the request of a Party, for binding decision in accordance
with the applicable rules of international law to an arbitral
tribunal conposed of three arbitrators.
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2. In the absence of an agreenent by the Parties to the contrary,
the arbitration rules of the United Nations Comm ssion on
International Trade Law (UNCI TRAL) shall apply. The appointing
authority referenced in those rules shall be the Secretary Ceneral
of the Centre.

3. Fees and expenses of the arbitrators and appointing authority,
and other costs of the proceedings, shall be borne equally by the
Parties. Each Party shall bear the cost of its |egal

representation.|]

A ARTI CLE  XX07: SETTLEMENT OF DI SPUTES BETWEEN A PARTY AND AN
| N\VESTOR OF ANOTHER PARTY.

1. The provisions of this Article reflect the desirability of a
mechani sm for the settlenent of investnent disputes that assures
equal treatnent between investors of the Parties to this Agreenent
in accordance with the principle of international reciprocity and
that assures that the parties to the dispute are afforded due
process before an inpartial tribunal.

2. Definitions
For purposes of this Article,

(a) "disputing parties", in relation to an investnent
di spute, nmeans the investor and the disputing Party;

(b) "disputing Party", in relation to an investnent dispute,
means the Party to this Agreenment alleged to have breached a
provi sion of this Chapter;

(c) "ICSID Convention" neans the Convention on the
Settlenment of Investnent D sputes between States and National s
of other States, done at WAshi ngton, March 18, 1965;

(d) "Inter-American Convention" neans the Inter-American
Convention on International Commercial Arbitration, done at
Panama, [Month] [Day], 1975;

(e) "investnent dispute” neans a dispute between a Party to
this Agreenment and an investor of another Party whereby the
investor alleges that the first-nentioned Party has breached a
provision of this Chapter and that it has suffered |oss or
danmage by reason of, or arising out of, that breach, but does
not include a dispute with respect to

(i) neasures that are inconsistent with this Chapter
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but that are authorized by other provisions of this
Agr eenent ,

(i) non-conformng provisions of neasures covered by
Articles ... and Annexes ... ; or

(iii) an alleged breach of any right to the security of
t he person of an investor;

(f) "New York Convention" means the United Nations
Convention on the Recognition and Enforcenent of Foreign
Arbitral Awards, done at New York, June 10, 1958;

(g) "UNCITRAL" neans the United Nations Conm ssion on
I nternational Trade Law.

3. Negot i ati on

In the event of an investnent dispute, the disputing parties
should attenpt first to settle the dispute by consultation and
negoti ati on.

4. Arbitration

(1) If an investnent di spute cannot be settled Dby
consultation and negotiation, the investor may, subject to
subparagraphs (2) to (4), submt the dispute for settlenent by
arbitration

(a) to the International Centre for the Settlenent of
I nvestment Disputes ("Centre") established by the I1CSID
Convention, provided that the disputing Party and the Party of
the Investor are parties to that Conventi on;

(b) to the Additional Facility of the Centre, if the
di sputing Party is not a Party to the I CSID Convention; or

(c) in accordance with the UNCI TRAL Arbitration Rul es.

(2) The investor may submt the investnent dispute to
arbitration under subparagraph (1) on condition that the investor

(a) waive his rights to initiate or continue before any
court or admnistrative tribunal of the disputing Party any
proceedi ngs in respect of a breach of the donestic | aw of that
Party and in which the matter at issue is substantially the
sane as the matter at issue in the arbitration proceeding;

(b) waive execution under the New York Convention of any

INVEST.722



Treasury Annex 33 CONFI DENTI AL
Conposi te Text July 22, 1992 CL

arbitral award made in an arbitration proceeding initiated
under subparagraph (1), except in a country that is both a
Party to the New York Convention and a Party to this
Agreenent; and

(c) agrees that the defending Party can establish an
arbitral panel under paragraph 8 or 9.

(3) An investor who intends to submt an investnent dispute
to arbitration under subparagraph (1) shall give notice of his
intention to the disputing Party at |east ninety days before that
proceeding is initiated, which notice shal

(a) designate precisely the parties to the dispute and state
t he address of each;

(b) set forth the provisions of this Agreenent alleged to
have been breached and any other rel evant provisions; and

(c) contain information concerning the issues in dispute and
an indication of the anmount invol ved.

(4 An investor is not entitled to initiate arbitration
under subparagraph (1) if

(a) less than six nonths have elapsed since the date on
whi ch the investnent dispute arose;

(b) nore than two years have el apsed since the date on which
the investor first acquired, or should have first acquired
know edge of the alleged breach that is at issue in the
di spute; or

(c) the disputing Party has requested the establishment of
an arbitral panel in accordance with paragraph 8 or 9.

(5 An arbitration proceeding under subparagraph (1) is
initiated on the date, as applicable, on which

(a) the notice of registration of the request to institute
arbitration proceedi ngs has been dispatched by the Secretary-
Ceneral of the Centre in accordance wth paragraph (3) of
Article 36 of the ICSID Convention;

(b) the ~certificate of registration of the notice for
arbitration has been dispatched by the Secretary-General of
the Centre in accordance with of Article 4 of Schedule C of
the Additional Facility Rules; or
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(c) the notice of arbitration given wunder the UNC TRAL
Arbitration Rules is received by the disputing Party.

5. (1) An investor of a Party shall not have a right of action
under the donestic law of another Party for any breach of this
Agreenent by that other Party.

(2) If an arbitration proceeding is initiated in respect of
an investnent dispute, the investor shall cease to have any right
to initiate before any court or admnistrative tribunal of the
disputing Party any proceedings in respect of a breach of the
donestic law of that Party in which the nmatter at issue is
substantially the same as the matter at issue in the arbitration
pr oceedi ng.

6. An arbitral tribunal to which an investnent dispute is
referred for arbitration in accordance with paragraph 4 may decline
to address an issue, reserve its decision on an issue, or stay the
proceedi ngs before the tribunal, pending decision by any other
arbitral tribunal or panel on the sane issue.

7. A disputing Party may, within ninety days after service of
a notice under subparagraph 4(3) in respect of the investnent
di sput e,

(a) request the establishnment of an arbitral panel in
accordance with paragraph 8, if it considers that any actua
or proposed neasure or other matter that is at issue in the
di spute, or at issue in the dispute and in other investnent
disputes in which it is a disputing Party, mght significantly
affect the operation of this Agreenent; or

(b) request the establishnment of an arbitral panel in
accordance with paragraph 9, if it considers that the dispute,
or the dispute and other investnent disputes in which it is a
di sputing Party, raises inportant issues of public policy or
that the dispute and other investnent disputes in which it is
a disputing Party should be consol i dat ed.

8. (1) A disputing Party may request the [North American] Trade
Comm ssion to establish an arbitral panel in accordance wth
Article 23009.

(2) The request shall state the measure or other matter that
the disputing Party considers mght significantly affect the
operation of this Agreenent, indicate the provisions of this
Agreenent that are considered relevant, and be delivered by the
disputing Party to the other Parties and to its Section of the
Secretariat.
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(3) Subject to Article 2313, the terns of reference for the
arbitral panel shall be

(a) to examne, in light of the relevant provisions of this
Agreenment, the neasure or other matter referred to the
Conm ssion as set out in the request; and

(b) to nmake such findings, determnations, and disposition
as provided in Article 2317(2).

(4) Except as nodified by this paragraph, the provisions of
Chapter 23 apply to an arbitration proceeding that is initiated
under this paragraph.

(5 An arbitration proceeding is initiated wunder this
par agraph on the date of delivery of the request to the Conm ssion.

(6) An arbitral tribunal established pursuant to paragraph 4
shall cease, on the date on which an arbitration proceeding is
initiated under this paragraph, to have jurisdiction with respect
to any matter at issue in the proceeding before it that is also at
issue in the proceeding before the arbitral panel established
pursuant to this paragraph pending determnation of the matter by
t he panel established pursuant to this paragraph.

(7) The determnation and disposition of the arbitral panel,
or a settlement by the Parties with respect to any neasure or other
matter at issue in the proceeding before the panel, is binding on
any arbitral tribunal established pursuant to paragraph 4 to which
the same matter is or has been referred for arbitration.

9. (1) A disputing Party may request the Secretary of the
I nternational Chanber of Commerce to establish an arbitral panel

(2) An arbitral panel shall consist of three arbitrators
appoi nted by the Secretary.

(3) The disputing Party shall give notice of its request to
establish an arbitral panel to all known claimants and to the Party
or Parties of the clainmants.

(4) The disputing Party shall refer to the arbitral panel
such issues as it «considers appropriate and the panel shal
determ ne and di spose of those issues.

(5) The disputing Party, the claimants and the Party or
Parties of the claimants shall have the right to be parties to the
proceedi ng before the arbitral panel.
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(6) No arbitral tribunal or panel established pursuant to
paragraph 4, 8 or 10 shall have jurisdiction to decide any issue
that is also at issue before an arbitral panel established pursuant
to this paragraph pending decision by the panel established
pursuant to this paragraph.

(7) The determnation and disposition of the arbitral panel,
or the settlenent by the Parties on the issue or issues before it,
is binding on the parties to the proceedi ng before the panel and on
any arbitral panel or tribunal established pursuant to paragraph 4,
8 or 10 to which the same issue or issues is or have been referred
for arbitration

(8) Except as nodified by this paragraph, the provisions of
the UNCITRAL Arbitration Rules apply mutandis nmutatis to an
arbitration proceeding that is initiated under this paragraph.

10. Notw thstanding paragraphs 3 to 9, the disputing parties may
agree to submt the investnent dispute to arbitration in accordance
with other arbitration rules or before any other arbitration
institution.

10a. An arbitral tribunal or panel established pursuant to
paragraph 4, 9 or 10

(b) may not order provisional neasures; and

(c) may award only nonetary conpensation or restitution of
property.

11. Cener al

Unl ess the disputing parties agree otherwi se, an arbitration
proceedi ng under paragraph 4, 9 or 10 shall be held in the
territory of any Party to this Agreenent that is a Party to
the New York Convention, such place to be selected in
accordance with the applicable arbitration rules.

12. (1) An arbitral tribunal or panel established pursuant to
paragraph 4, 9 or 10 shall decide the issue or issues in the
proceeding before it in accordance with the provisions of this
Agreenent and applicable rules of international |aw

(2) Subject to subparagraphs 8(7) and 9(7), the decision of
an arbitral tribunal or panel established pursuant to this Article
shall have no binding force except between the parties to the
proceedi ng and in respect of the particul ar case.
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13. (1) The award granted by an arbitral tribunal or panel
established pursuant to this Article shall be subject to judicia
review under the law of the place where the arbitration proceedi ng
is held [or, in the alternative, review by an extraordi nary panel
under this Agreenent].

(2) No arbitral tribunal or panel established pursuant to
this Article shall order a Party to pay punitive or aggravated
danmages or to return property that is not owned and controlled by
that Party.

(3) Were an arbitral tribunal or panel established pursuant
to paragraph 4, 9 or 10 orders a Party to return property, it shal
al so order that the Party may pay conpensation in |lieu thereof.

(4) Costs in any arbitration proceeding under this Article
and interest on any award shall be governed by arbitral |aw of the
pl ace where the proceeding is held.

14. (1) In any arbitration proceeding under paragraph 4, 9 or
10, the arbitral tribuna

(a) may take into account anounts that a conpetent donestic
authority has ordered the investor to pay to the disputing
Party and that are counterclaimed by that Party; and

(b) shall deduct from an award amounts paid by the defending
Party under a contract of indemity.

(2) Subject to subparagraph 14(1)(b), in any proceeding
under this Article involving an investnent dispute, a Party shal
not assert, as a defense, counterclaim right of set off or
otherwise, that the investor concerned has received or wll
receive, pursuant to an insurance or guarantee contract,
indemmi fication or other conmpensation for all or part of its
al | eged danmages.

14b. An award nade under this Article shall be enforceable under
[in accordance with] the New York Convention in a country that is
both a Party to the New York Convention and a Party to this
Agr eenment .

15. Subject to subparagraph 13(1) and the applicabl e provisions of
the New York Convention, the Inter-Anerican Convention and the
| CSI D Conventi on,

(a) any arbitral award granted in an arbitration proceeding
under paragraphs 4, 9 or 10 is final on the parties to the
arbitration proceedi ng; and
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(b) each Party to this Agreenment undertakes to carry out
without delay the provisions of any arbitral award granted
against it in any arbitration proceedi ng under paragraph 4, 9
or 10 and to provide for the enforcenent of arbitral awards
granted in arbitration proceedi ngs under those paragraphs.

16. For purposes of an arbitration proceedi ng under paragraph 4, 9
or 10, any conpany that is legally constituted under the applicable
laws and regulations of a Party or a political subdivision thereof
but that, immediately before the occurrence of the event or events
giving rise to the dispute, was an investnent of nationals or
conpani es of another Party, shall be treated as an investor of such
other Party, including in accordance with Article 25(2)(b) of the
| CSI D Conventi on.

17. (1) Subject to this Article, each Party hereby consents to the
subm ssion of any investnment dispute between that Party and any
investor of another Party for settlenment by arbitration in
accordance wi th paragraph 4.

(2) The submssion of an investnent dispute for settlenent
by arbitration in accordance with paragraph 4, together with the
consent given by each Party in subparagraph (1), shall satisfy:

(a) the requirenment of Chapter Il of the [1CSID
Convention (Jurisdiction of the Centre) and the
Additional Facility Rules for witten consent of the
parti es;

(b) the requirenent of Article Il of the New York
Convention for an agreenent in witing; and

(c) the requirenent of Article I of the Inter-Anerican
Convention for an agreenent.

(3) For purposes of Article | of the New York Convention and
Article I of the Inter-Anerican Convention, the submssion of any
i nvestment dispute for settlenment by arbitration in accordance with
paragraph 4 shall be considered to arise out of a conmmercial
rel ationship or transaction.

(4) For greater certainty, subparagraph (3) shall not affect
any claim of immunity nmade by any Party to this Agreenent wth
respect to the enforcenent of any arbitral award.

18. (1) No Party shall give diplomatic protection, or bring an
international claim for noney damages or restitution of property,
in respect of any investnent dispute that an investor of that Party
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has submtted to arbitration under paragraph 4, 9 or 10, unless the
other Party concerned has failed to abide by and conply with the
New York Convention in respect of an award granted in the
arbitration proceedi ng.

(2) For pur poses of subpar agr aph (1), "di pl omati c
protection” does not include state-to-state dispute settlenent
pursuant to Chapter 23 or informal diplomatic exchanges for the
sol e purposes of facilitating settlenment of a dispute.

19. Notwi thstanding anything in the Agreenment, the provisions of
this Article and Chapter 23 (Dispute Settlenent) shall not apply to
any Decision by Canada following a review under the Investnent
Canada Act, with respect to whether or not to permt an acquisition
that is subject to review ]
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DEFI NI T1 ONS

For purposes of this Chapter:

X UAenterprise of a Party means an enterprise constituted or
organi zed under the laws and regul ations of a Party or a political
subdi vi si on t hereof.]*

G/ CQurrency neans the currency of Canada, Germany, France, Italy,
Japan, the United States of Anerica, or the United Kingdom of G eat
Britain and Northern Irel and.

i nvestment of an investor of a Party neans an investnent owned or
controlled directly or indirectly by an investor of such Party,
and ;f“ "X includes the following kinds of interests] “consists
of ]:

a) an enterprise;

b) equity or debt securities of an enterprise, or any
interest in such enterprise that entitles the owner to share
in the income or profits or to share in the assets on
di ssol uti on;

C) real estate or other property (tangible or intangible)
acquired in the expectation or wused for the purpose of
econom ¢ benefit or other business purposes;

d) a loan to an enterprise made “Yor guaranteed] by an
enterprise that is not a financial institution as defined in

Chapt er (financial services); 3

e) interests arising from the commtnent of capital or
other resources in or into the territory of another Party to
economc activity in such territory , such as under (i)

contracts involving the presence of the investor's property in
the territory of another Party (e.g., concession agreenents,
turnkey or construction contracts), or (ii) contracts where
the renuneration depends substantially on the production,
revenues or profits of an enterprise.

%0 W are checking this definition with the Lawers' G oup.
31 Agreed texts are nerged.

82 This |anguage nust be coordinated with the Financial Services G oup,
which may wish to include as "investnents" a |oan by a Bank to provide capital to
its subsidiary.
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For greater clarity,
a) clains to noney which arise solely from

i) commercial contracts for the sale of goods or
services by a national or enterprise in the territory
of one Party to an enterprise in the territory of
anot her Party; or

ii) the extension of «credit 1in connection wth a
commercial transaction (e.g., trade financing) other
than a | oan covered by subparagraph (c) of the preceding
par agr aph®3; or

b) any other claimto noney;

which do not involve the kinds of interests in the preceding
par agraph shall not be considered investnents.

equity or debt securities includes voting and non-voting shares,
bonds, converti bl e debentures, stock options and warrants.

investor of a Party means
(a) a national of such Party, or

(b) an enterprise of such Party ®that is controlled in
fact, directly or indirectly, by nationals of such Party],

t hat nakes or has nade an i nvestnent.

i nvestor of a non-Party neans an i nvestor other than an investor of
a Party, that makes or has nmade an investnent.

nost-favored-nation treatnent shall mean the treatnent accorded
pursuant to Article 2104.

state enterprise means P{for Canada a Orown Corporation within the
meani ng of the Financial Admnistration Act, and for the U S and
Mexi co. .. .] SN an enterprise of a Party that is owned, or
controlled through ownership interests, directly or indirectly, by
such Party or any agency or instrunmentality thereof.

33 "Sentence" could al so be used here.
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