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| NVESTMENT
Article 2101: Scope and Cover age

1. This Chapter shall apply to neasures of the Parties
affecting:

a) i nvestnents of investors of a Party in the territory of
another Party existing at the tine of entry into force of this
Agreenent as well as to investnents nade or acquired
t hereafter by such investors;

b) investors of a Party in the establishnent, acquisition,
expansi on, nanagenent, conduct, operation and sale or other
di sposition of investnents in the territory of another Party;

and

C) all investnents in the territory of any Party as

provided in Article 2109.

2. A Party (Mexico) has the right to perform
exclusively the economc activities set forth in Amnex | and to
refuse to permt the establishnment of investnent in such

activities.]
3. This Chapter shall not apply to:

a) [financial services except as provided in the Chapter on
Fi nanci al Services;]*

b) ™ except as provided in the Chapter on Covernment
Procurenent]; and

4. Nothing in this Chapter? shall be construed to prevent a
Party from providing services or functions such as public welfare
services and services formng part of a statutory system of social
security, public health <care, public education, and public
retirenment plans.

5. The requirenent by a Party that a service provider of
another Party post a bond or other form of financial security
before providing a service into its territory does not of itself
make this Chapter applicable to the provision of that cross-border
servi ce. This Chapter shall apply to that Party's treatnent of

1'U S Note - Further coordination with financial services may be necessary.

2 Canada doing redraft. A generic provision may be needed to address the
subj ect nmatter of this provision.
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t he posted bond or financial security.

6. In the event of any inconsistency between the
provisions of this Chapter and the Tel ecomuni cations Annex, the
provisions of that Annex shall prevail to the extent of the
I nconsi st ency. ®

7. Each Party reserves the right to deny to an enterprise
of another Party the advantages of this Chapter if:

a) nationals of any non-Party own or control such
enterprise and such enterprise has no substantial business
activities in the territory of the Party under whose laws it
is constituted; or

b) nationals of any non-Party own or control such
enterprises and:

i) the denying Party does not nmaintain di pl omatic
relations with the non-Party; or

ii) the denying Party has inposed neasures agai nst the
non- Party t hat pr ohi bi t transacti ons w th such
enterprise or that would be violated or circunvented by
the activities of such enterprise.

8. Article (national security) shall apply to the
provi sions of this Chapter. For greater clarity, any action a
Party takes under Article (national security) which restricts
or prohibits acquisitions by investors or investnents of another
Party shall not be subject to Articles (investor-state dispute
settl enent) or Chapter (general dispute settlenent).

Article 2102: Environnental Measures?®

TREATMENT OF | NVESTMENTS

Article 2103: Nat i onal Treat nent

1. Each Party shall accord to an investor of another Party
treatment no less favorable than that which it accords, in like
ci rcunst ances, to its own investors in respect of t he
est abl i shnent , acqui sition, expansi on, managenent , conduct,

operation and sale or other disposition of investnents in its

8 | ssues of overlap need to be addressed.

4 This |l anguage i s being negotiated in a separate group.
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territory.
2. Each Party shall accord to investnments of investors of

another Party treatnment no less favorable than that which it
accords, in |like circunstances, to investnments of its own investors
YAand in particular] in respect of the establishment, acquisition,
expansi on, managenent, conduct, and operation of such investnents.

3. The treatnment accorded by a Party under paragraphs 1 and
2 shall nmean, with respect to a state or province, treatnent no
| ess favorable than the nost favorable treatnent accorded by such
state or province in like circunstances to investors of the Party
of which it fornms a part.

4. Were a state enterprise of a Party conpetes wth
i nvestnents of investors of another Party in the territory of the
Party, paragraphs 1 and 2 shall nean treatnment no |ess favorable
than that accorded, in |like circunstances, to privately-owed
i nvestnents of investors of that Party that also conpete with the
state enterpri se.

5. For greater certainty, no Party shall:

a) i npose on an investor of another Party a requirenent
that a mninmumlevel of equity in an enterprise in the Party's
territory be held by its nationals, other than nom nal
qualifying shares for directors or i ncorporators  of
cor porations; or

b) require an investor of another Party, by reason of its
nationality, to sell or otherw se dispose of an investnent in
its territory.

DAV Article 2104: Most-Favored- Nati on Treat nent

1. Each Party shall accord to investnents of an investor of
another Party Y* MY and activities associated therewith,]
treatnent no |ess favorable than that which it accords, in Ilike
circunstances, to the investnents of an investor of any other Party
or of a non-Party.

2. Each Party shall accord to an investor of another Party
treatnent no |less favorable than that which it accords, in Ilike
circunstances, to investors of any other Party or non-Party in
respect of its establishnent, acquisition, expansion, conduct,
managenent, operation and sale or other disposition of its
investnent inits territory.]

DAV Article 2105: Non-Discrimnatory Treatment

INVEST.810
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The treatment that a Party shall accord to investnents %*

MX and associated activities] of another Party and to investors of
that Party shall be the better of the treatnment required by
Articles 2103 or 2104. ("Nondiscrimnatory treatnment")]

Article 2106: M ni mum St andard of Treat ment

1. Each Party shall accord at all tines to the investnents
inits territory of investors of another Party full protection and
security, fair and equitable treatnent, and in all other respects
as well, treatnment in accordance with international |aw.

2. Wthout prejudice to paragraph 1, each Party shall
accord investors of a Party, whose investnments suffer losses in the
territory of another Party owing to conflict or civil strife, at
| east [nondiscrimnatory] treatnment as regards any neasures it
adopts in relation to such | osses.

Article 2107: Seni or Managenent and Boards of Directors

1. MEX A Subj ect to Chapter (Tenporary entry), a Party
shall not require that enterprises which are legally constituted
under the applicable laws or regulations of one Party, and which
are investnents of investors of another Party, engage as top
manageri al personnel individuals® of any particular nationality.

2. PYWth respect to an enterprise of a Party which is an
investment of an investor of another Party, and subject to
applicable immgration Taws and requl ations, a Party:

a) shall not require that individuals of any particular
nationality be appointed to senior nmanagenent positions;

b) may require a majority of the Board of Directors, or
any commttee thereof, be of any particular nationality, or
resident in the territory of that Party , provided such a
requirenent would not materially inpair the ability of that
investor to control its investnents.

A However, a Party may require that certain menbers of an
enterprise's board of directors be nationals, provided such
requirenents do not materially inpair the ability of investors
of another Party to control their investnents.]

MEXUSAL 3, For greater certainty, the provisions of this

5 Athough the Lawers' Goup favors use of "national person" rather than
"individual", that usage woul d appear awkward in these paragraphs.
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paragraph are subject to the applicable immgration laws and
regul ations of a Party.]

Article 2108: Exceptions

1. Articles 2103, 2104, 2105, and 2107 shall not apply
to:

a) a non-conform ng provision of any existing nmeasure which
is maintained by a Party at the federal |evel and described in
Annex A

b) a non-conformng provision of any existing nmeasure which
is maintained by a state or province, and which a Party
describes in Annex A within two years after the entry into
force of this Agreenent;

C) a non-conform ng provision of any existing neasure which
is maintained by a | ocal governnment; or

2. A Party may pronptly renew such a non-conform ng provision
of any existing neasure, or anend such a non-conformng provision
of any existing neasure, to the extent that the renewal or
amendnent does not decrease its conformty with the obligations of
this Chapter. No such neasure which has been renewed or anended
may be further renewed or anended so as to decrease its conformty
at the time of the renewal or anendnment with the obligations of
this Chapter.

2. A Party may continue or pronptly renew any such non-
conform ng neasures, and may anmend any such neasure to the extent
that the amendnent does not decrease the conformty of the neasure,
as it existed imediately before the anendnent, with Articles 2103,
2104, 2105 and 2107.

Note: taken fromthe services chapter.

3. Articles 2103, 2104, 2105 2107 [, and 2109] shall not
apply to neasures a Party maintains or adopts wth respect to the
sectors or subjects inscribed by it in Annex B. "™ Y4 However, any
nmeasure so maintained or adopted with respect to the sectors or
subjects inscribed by it in Annex B may not require an investor of
another Party to sell or otherw se dispose of investnent existing

at the tinme such neasure becones effective. The foregoing is
wi thout prejudice to the right of a Party designate a nonopoly in a
manner consistent with Article (rmonopolies) and other

obligations of the Agreenent.]®

®Canada is still considering this provision in relation to its social
services exception.
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4. A Party may also maintain exceptions from the
obligations of Articles 2103, 2104, 2105 and 2107 , which are
specifically provided for in Article 2203 (of the Chapter on
Intell ectual Property).

AN 5, Notwi t hstanding Article 2104, a Party need not
accord nost-favored-nation treatnent to investors of another Party
or their investnents with respect to advantages accorded by that
Party pursuant to agreenents or sectors listed in Annex [MN.]

6. Nothing in this Chapter shall preclude a Party from
prescribing special formalities, such as requirenents that
investors be residents of a Party or investnents be legally
constituted under the laws and regulations of a Party or a
political subdivision thereof, in connection with the establishnment
of investnents by investors of another Party, provided such
formalities do not derogate from the substance [inpair the
benefits] of any of the provisions set forth in this Chapter.

7. Notwi thstanding Articles 2103, 2104, and 2105 , a Party
may require, from an investor of another Party or its investnent,
routi ne business information, to be used solely for informationa
or statistical purposes, <concerning that investnent in its
territory. Such Party shall protect such business information that
is confidential fromdisclosure that woul d prejudice the investor's
or the investnment's conpetitive position. Nothing in this
[ Chapter]”’ shall preclude a Party from otherw se obtaining or
disclosing information in connection with the equitable and good
faith application of its |aws.

8. YN a) As a further exception to (provision on nationa
treatment)® and only in respect of sectors reserved for the state
on the date of entry into force of this Agreenent,

i) a Party, when privatizing an enterprise owned by it in
such a sector, may sell all or a portion of its equity
interests to its nationals; and

i) a Party, when permtting private investnent in such a
sector, may require that a specified level of equity in
enterprises in that sector be held by its nationals.

b) For state enterprises not in sectors reserved to the

7 Canada is considering use of "Chapter."

8 This section would be inserted in the "treatnment" section in a way which
woul d capture the "rachet."
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state at the date of entry into force of this Agreenent, but
carrying on an activity on the date of entry into force of this
Agreenent, a Party may |limt the initial acquisition of its
interests in the enterprise to its nationals. However, once the
Party's interests have been sold, the obligations of paragraph 1
(national treatment) shall apply.®]

9. Y Notwi t hst andi ng par agraph 1,

a) a Party, when selling or disposing of its equity
interest in a enterprise owed or controlled by the Party at
the tine of entry into force of this Agreenment, may inpose
[imtations on the ownership or control of such enterprise by
an investor of another Party;

b) a Party, when selling or disposing of its equity
interest in a enterprise established or acquired by the Party
after the entry into force of this Agreenment, may I npose
[imtations on the initial acquisition of those interests by
an investor of another Party. Once the Party's interests have
been sold or disposed of, the provision of paragraph 1 shal
apply to any subsequent sal e or disposition;

c) a Party may inpose limtations on the participation of
investors or investnents of another Party in the provision of
a service delivered by a government or governnental entity'
when such imtations are inposed at the tine:

i) the Party privatizes the delivery of that service;

ii) the Party permts comercial participation of

private enterprises , whether concurrently or not wth
the governnental entity, in the delivery of that
servi ce. ]

10. Articles 2103, 2104, and 2105 shall not apply to:

SAMET Q) f eder al gover nnent pr ocur enent of goods and

services supplied by investnments of investors of another Party

® Requi renents that equity interests be held by nationals -- for state
enterprises not in sectors reserved to the state at the date of entry into force
of this Agreenent, but which a Party establishes or acquires subsequent to the
date of entry into force of this Agreenment -- would be governed by Annexes A or
B.

10 Mexico is considering joining the U.S. on this provision.

u Note that "entity" (rather than "enterprise") is retained here.
Presumably it need not be defined.
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if such investnents are controlled by nationals of a non-
Party; ]

YA b) procur enent of goods and services by political
subdi vi sions of a Party; and]

c) any subsidy or grant "™ YA insurance or |oan prograni
provided by a Party or state enterprise thereof.

Article 2109: Perfornmance Requirenents

1. Except as provided in Annex , ho Party shall inpose
the following requirenments, or enforce any commitnent “TYor
undertakingl] in "YJrelation thereto], in connection wth the

establishnent, acquisition, expansion, conduct or operation of an
i nvestnent of an investor of a Party or non-Party inits territory:

a) to export a given level or percentage of goods or
servi ces;

b) to achieve a given level or percentage of donestic
cont ent;

C) to purchase, use or accord a preference to goods or
services produced in its territory, or to purchase goods or
servi ces from producers or service providers in its
territory,

d) to relate in any way the volune or value of inports to
the volume or value of exports or to the amount of foreign
exchange i nfl ows associated with such investnent;

e) to restrict sales of goods or services in its territory
that such investnent produces by relating such sales in any
way to the volune or value of its exports or foreign exchange
ear ni ngs;

f) WAMX to transfer technol ogy, production process or other
proprietary know edge to a national or enterprise in its
territory, except when the requirenent is inposed by a court
or admnistrative tribunal to remedy an alleged violation of
conpetition | awns.

9) WA MXto act as the exclusive supplier of the goods or
services it produces to a specific region or world market. ]

2. A requirenent that an investnent use a technology to
nmeet generally applicable health, safety or environnmental standards
shall not be considered inconsistent with paragraph 1(f). For

INVEST.810
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greater clarity, Articles 2103, 2104, and 2105 shall apply to such
requirenents.

A 2. Not wi t hst andi ng paragraph 1, a Party may nonet hel ess
condition the establishnent or acquisition of an investnent, and
its subsequent conduct or operation, on commtnents to |ocate
production, carry out research and devel opnent, train or enploy
wor ker s, construct or expand particular facilities in its
territory.]

3. Except as provided in Amnex __ , no Party shall
condition the receipt or continued receipt of an advantage, in
connection with investnents in its territory of investors of a
Party or non-Party, on conpliance with any of the follow ng
requirenments:

a) to purchase or use goods or " services] frominvestnents
controlled by their national s**

b) to purchase, use or accord a preference to goods
produced in its territory, or to purchase goods from producers
inits territory;

C) to achieve a given level or percentage of donestic
content;

d) to relate in any way the volune or value of inports to
the volume or value of exports or to the amount of foreign
exchange i nfl ows associated with such investnent;

e) to restrict donestic sales of goods or services that
such investnment produces by Iimting such sales in any way to
the volune or value of its exports or foreign exchange
ear ni ngs;

f) YA ™to act as the exclusive supplier of the goods or
services it produces to a specific, regional or world market. ]

4. For greater clarity, the provisions of paragraph 3 do
not apply to conditions related to the recei pt of an advantage that
an investor or investnent |ocate production, provide a service,
train or enploy workers, construct or expand particular facilities,
or carry out research and developnent, in its territory.

5. The provisions of:

12 U.S. proposes taking an exception for historically socially disadvantaged
m nority groups.
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a) paragraphs 1(a)-(c), and 3(a)-(c) shall not apply in
respect to export pronotion and foreign aid prograns;

b) paragraphs 1(b)-(c), 1(f), Y 1(g)], and 3(a)-(c)
shall not apply in respect to governnent procurenent,
i ncl udi ng purchases by state enterprises;

YA d) paragraph 3(b) shall not apply to conditions related to
the content of goods to qualify for preferential tariffs or

quot as. . ]

6. The provisions of paragraphs 1 or 3 shall not apply to
any requirenments other than those listed in paragraphs 1(a)-(g) and

3(a)-(f).
Article 2110: Transfers

1. Subj ect to paragraph 3 and paragraph 5 each Party shal
permt all transfers and international paynents (hereinafter
"transfers") relating to an investnent in its territory of an
i nvestor of another Party to be nmade freely and wi thout delay. Such
transfers incl ude:

a) profits, dividends, interest, capital gains, royalty
paynments, managenent, technical assistance and other fees,
returns in kind, and other anounts derived froman investnent;

b) proceeds from the sale of all or any part of an
investnent or fromthe partial or conplete liquidation of an
i nvest nent ;

c) paynments nade under a contract entered into by an
investor, or its investnent, including paynents made pursuant
to a | oan agreenent;

d) conpensation pursuant to Article 2111 ; and

e) paynments arising out of an investnent dispute as defined
in Article 2119 . *

2. Subject to paragraph 3, each Party shall permt
transfers to be made in a freely usable currency at the nmarket rate
of exchange prevailing on the date of transfer with respect to spot
transactions in the currency to be transferred.

¥ It may be desirable to refer to the tax article.

14 Canada agrees subject to overall agreenent on dispute settlenent.
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3. A Party may, through the wequitable and good faith
application of its laws, prevent any transfer referred to in
paragraph 1 if such transfer is inconsistent with any neasure of
general application relating to:

a) bankruptcy, insolvency or the protection of the rights
of creditors;

b) issuing, trading or dealing in securities;
c) crimnal or penal offenses;
d) reports of currency transfers; or

e) ensuring the satisfaction of judgnents in adjudicatory
pr oceedi ngs.

4. Not wi t hst andi ng paragraphs 1, 2, and 3 of this Article,
a Party may maintain or adopt restrictions on the transfer of
"returns in kind" (goods and services) that are otherwise in
conformty with this Agreenent.

5. No Party shall require its investors to repatriate, or
penalize its investors who fail to repatriate, the incone, earnings
or profits attributable to any investment in another Party "™ ™ or
to any businesses carried on in another Party either directly by
the investors or indirectly through a business enterprise
established in that other Party.]

6. S Paragraph 5 shall not be construed as preventing a Party
frominposing any neasure consistent with Articles 2103, 2104, and
2105, and relating to activities listed in paragraphs 3(a)-(e).]

Article 2111: Expropriation and Conpensation

1. No Party shall directly or indirectly nationalize or
expropriate an investnent of an investor of another Party in its
territory or take any neasure or measures tantanmount to
expropriation or nationalization of such an i nvest nent

("expropriation"), except:
a) for a public purpose;
b) on a nondi scrimnatory basis;
c) in accordance with due process of |law and the genera

principles of treatnment provided in Article 2106 ; and

INVEST.810
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d) upon paynent of conpensation in accordance wth
par agraphs 2 to 6.

2. Conpensation shall be equivalent to the fair market
value of the expropriated investnent imediately before the
expropriatory taking ("date of expropriation"), and shall not
reflect any change in value occurring because the expropriatory
t aki ng had become known earlier. Valuation criteria shall include

goi ng concern val ue, asset value (including declared tax value of
tangi bl e property), and other criteria, as appropriate to determne
fair market val ue.

3. Conpensation shall be paid wthout delay and be fully
real i zabl e.

4. |f paynent is made in a G/ currency, conpensation shall
include interest at a comercially reasonable rate for that
currency from the date of expropriation until the date of actua
paymnent t hereof.

5. | f paynent is made in a currency other than a G/
currency, the anount paid shall be no |less than the equival ent of
the amount of conpensation owed on the date of expropriation
converted into a G/ currency at the market rate of exchange
prevailing on that date, plus accrued interest at a comercially
reasonable rate for that G/ currency fromthe date of expropriation
until the date of actual paynent.

6. Upon paynent, conpensation shall be freely transferable
at the prevailing market rate of exchange on the date of transfer.

7. The provisions of this Article do not apply to the
i ssuance of conpul sory licenses granted in relation to intell ectual
property rights, or the revocation, “ ™limtation or creation]
of intellectual property rights to the extent that it is consistent
with the provisions of Chapter (I'ntell ectual Property).

Article 2115: State Enterprises™

1. Nothing in this Agreenment shall prevent a Party from
mai ntai ning or establishing a state enterprise.

2. Each Party through requlatory control, admnistrative
supervision or the application of other neasures, that any state
enterprise that it maintains or establishes:

15 Canadi an proposal and paragraph 2 of U.S. proposal would be placed wth
generi c nonopol i es provision.
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a) acts in a manner that is not inconsistent with the
Party's obligations under this Agreenent, whenever such state
enterprise exercises any regulatory admnistrative or other
governnental authority that the Party has delegated to it,

such as the power to expropriate, qgrant [icenses, approve
commercial transactions, or inpose quotas, fees or other
char ges;

b) accords nondiscrimnatory treatnent to investnments in
the Party's territory of investors of another Party in the
sale of its goods or services; and

DA c) where engaged in non-reqgul ated comrercial activities in
conpetition, in the relevant narket within the territory of
the Party, with investnents of investors of another Party,
does not engage in anti-conpetitive practices that adversely
affect investnments of investors of another Party.]

A1 This Chapter, and in particular the obligation to
accord nondiscrimnatory treatnment to investnments in the territory
of a Party of investors of another Party, shall apply to the state
enterprises of a Party.®®

2. Were a Party owns and controls, at the federal |evel
state enterprises that are not nonopolies, it shall not by
provi sion of subsidies or otherwi se, take neasures to support such
state enterprises in conduct that results in serious prejudice to
i nvestors of another Party, contrary to such investors' reasonable
expectations. This provision shall not apply where such conduct is

authorized by Taw to fulfill a public purpose and is reasonably
related thereto. The term "public purpose” does not include the
deliberate disadvantaging o i nvestors of anot her Party or

country. ]
Article 2116: Monopolies”’

[ SEE SUBGROUP TEXT]

Article 2117: Technol ogy Consortia

MEX DAl 1., No Party shall maintain or introduce any neasure that

16 Mexico can agree to this provision if placed outside the |nvestnent
Chapter and only in respect of non-discrimnatory treatnent when buying and
selling goods or services..

17 U.S. proposal would be placed outside the investnment chapter.

INVEST.810



Watergate Daily Update 14 CONFI DENTI AL
| nvest nent August 4, 1992

limts or prevents an investor of another Party from participating
in a technol ogy consortium or other group of business enterprises
with respect to the devel opnent of or access to technology (in a
manner inconsistent with Articles 2103, 2104 and 2105.

2. For greater certainty, the terns and conditions for
participation in a technology consortia including financial and
technol ogy resources shall be determned by the nenbers of the
consortia. ]

SETTLEMENT OF DI SPUTES BETWEEN A PARTY
AND AN | 1l HER PARTY.

Article 2119: Purpose

This Part establishes a nechanism for the settlenent of
investnent disputes that assures both equal treatnment anong
investors of the Parties in accordance with the principle of
international reciprocity and due process before an inpartial
tribunal

Article 2120: Investnent D spute

| nvestment dispute nmeans a dispute between a Party and an
investor of another Party in which the investor alleges that the
Party has breached a provision of this Chapter and that the
investor has incurred |oss or danmage by reason of, or arising out
of, that breach. “XAn investnent dispute does not include an
all eged breach of this Chapter where the neasure constituting the
al | eged breach Is authorized by another provision of this
Agr eenent .

[ Mexi co Proposed Article: Were it is alleged that a Party has
breached a provision of this Chapter it shall be a defense that the
nmeasure is authorized by another provision of this Agreenent. |

Article 2121: Interpretation of Annexes ... (Constitution),
(National Treatnent) and ... (Unbound)

1. Wiere a disputing Party asserts as a defence that the
measure alleged to be a breach of this Chapter is within the scope
of an exception set forth in Annex ... (Mexican Constitution),
Annex ... (National Treatnent or Annex ... (Unbound), on request of
the disputing Party, the arbitration tribunal shall request the

18 The U.S. and Canada agree that the bracketed |anguage wll be
replaced by article 2135 subject to agreenment on |anguage to the effect that
regul ation does not in itself constitute expropriation (placenment of |anguage to
be determ ned by the Lawers' G oup.)
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interpretation of the Comm ssion on this question. The Conm ssion
shall have 60 days to submt its interpretation in witing to the
tribunal . *°

2. |f the Conmi ssion agree on an interpretation,? it shal
be binding on the tribunal. If the Commssion fails to agree or
fails to submt an interpretation within such 60 day period, the
tribunal shall decide the issue of interpretation of the

exception.]?
Article 2122: Consultation and Negoti ation

The parties to an investnent dispute should first attenpt to
settle the dispute through consultation or negotiation.
Consul tation or negotiation under this Article shall not constitute
the initiation of domestic proceedings for purposes of Article
2123.

Article 2123: Fora for Resolving an Investnent D spute

1. | f an investnent di spute cannot be settled Dby
consultation or negotiation, the investor may choose either to:

a) initiate proceedings under the donestic law of the
disputing Party, where the disputing Party has provided
investors of another Party with a right of action under its
donestic law for an alleged breach of this Chapter; or

b) submt the investnent dispute to arbitration under
Article 2125;

and the choice, once nade by the investor, shall be exclusive.
2. A Party shall not provide a right of action under its

donestic | aw against any other Party for an alleged breach of this
Agr eerrent . %

19 The role of the Commission under this Article is unrelated to
Chapter 23.
20 It is recognized that the Commission is an "it", which issues an

interpretation rather than an agreed interpretation, the U S. considers it
inmportant to build into this article the concept of agreenent.

2 The Parties agree that trilateral agreenment on interpretation of a
provi sion of the NAFTA will be binding on an investor/state arbitration tribunal,
and will draft |anguage accordingly with appropriate |location to be determ ned by
the Lawyers' G oup.

22 The Lawyers' Goup will develop wording to make this provision
generic and wll decide where, outside the Investnment Chapter, to place the
provi si on.
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Article 2124: Limtati on Period

An investor shall not be entitled to submt an investnent
dispute to arbitration if nore than three years have el apsed since
the date on which the investor first acquired ,or should have first
acqui red, know edge of the alleged breach and know edge that it has
incurred | oss or damage.

Article 2125: Arbitration Fora

1. Provided that six nonths have el apsed since the date on
whi ch the investnent dispute arose, the investor may submt the
di spute to arbitration under:

a) the 1CSID Convention, provided that both the disputing
Party and the Party of the investor are parties to the
Conventi on;

b) the Additional Facility Rules of I1CSID provided that
either the disputing Party or the Party of the investor is a
party to the 1 CSI D Convention; or

c) the UNCI TRAL Arbitration Rules.

2. The Secretary Ceneral of ICSID shall serve as appointing
authority for an arbitration under the UNCI TRAL Arbitrati on Rul es.

3. The applicable arbitration rules shall govern the
arbitration except to the extent nodified by this Part.

Article 2126: Consent to Arbitration

1. Each Party hereby consents to the submssion of an
i nvestment dispute between that Party and an investor of another
Party for settlenent by arbitration in accordance wth the
provisions of this Part.

2. The subm ssion by an investor of an investnent dispute
to arbitration under this Part, together with the consent given by
each Party in paragraph 1, shall satisfy the requirenent of:

a) Chapter 1l of the ICSID Convention (Jurisdiction of the
Centre) and the Additional Facility Rules for witten consent
of the parties;
b) Article Il of the New York Convention for an agreenent
inwiting; and
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c) Article |1 of the Inter-American Convention for an
agr eenent .
3. Any dispute submtted by an investor for arbitration

under this Part shall be considered to arise out of a comrerci al
relationship or transaction for purposes of Article |I of the New
York Convention and Article | of the Inter-Anerican Conventi on.

4. By submtting the dispute to arbitration, the investor:

a) consents to arbitration in accordance wth the
provisions of this Part; and

b) waives its right to initiate or continue before any
adnini strative tribunal or court [under the donestic |aw?® of
any Party any proceedings with respect to the nmeasure of the
disputing Party that is alleged to be a breach of this
Chapter, except for proceedings for injunctive, declaratory or
other extraordinary relief before an admnistrative tribuna
or court [under the donestic |law] of the disputing Party. 2

Article 2127: Notice

An investor shall give to the disputing Party witten notice
of its intention to submt an investnent dispute to arbitration at
| east ninety days before the dispute is submtted, which notice
shal | specify:

a) t he names and addresses of the parties to the dispute;

b) the provisions of this Chapter alleged to have been
breached and any ot her rel evant provisions;

c) the issues and the factual basis for the claim and

23 Choi ce between reference to administrative tribunal or court, on the
one hand, or "under the donestic law', on the other, to be nade during scrubbing.

24 The final drafting nust make it clear that article 2122(1)(a)
addresses a donmestic cause of action under the NAFTA and article 2126(4)(b)
addresses donestic | aw other than the NAFTA

In the case of Mexico, it is agreed that an investor nust elect, at the end
of the administrative process, either to submt his dispute to arbitration under
the NAFTA or initiate judicial proceedings or adm nistrative tribunal proceedings
under Mexican donestic law. |If the investor is successful in anparo proceedings,
he may then submit the issue of conpensation to arbitration under the NAFTA or,
if Mexico creates a cause of action for a violation of the NAFTA, submit the
i ssue of conpensation to a court. Placenent of this exception will be subject to
determ nation of placenent of other exceptions currently in the |Investnent
Chapter. See attached Mexican text.
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d) the relief sought and the approximate anount of
conpensati on cl ai ned.

Article 2128: Selection or Appointnment of Presiding Arbitrator

1. Unless the disputing parties select the presiding
arbitrator:

a) the presiding arbitrator shall be selected or appointed
in accordance with the applicable arbitration rules from the
list of presiding arbitrators described in paragraph 2; and

b) in the event that no such presiding arbitrator is
available to serve, the Secretary-CGeneral of ICSID shal
appoint from the ICSID Panel of Arbitrators a presiding
arbitrator who is not a national of any of the Parties.

2. As of the entry into force of this Agreenent, the
Parties shall have jointly designated, wi t hout regard to
nationality, thirty pr esi di ng arbitrators meet i ng t he
qualifications of the rules referred to in Article 2125 and
experienced in international |aw and investnent.

Article 2129: Consolidation

1. The Secretariat of the Commssion shall nmaintain a
public register of submssions to arbitration under Article 2125
and requests made under paragraph 2.

2. A disputing party that seeks an order under paragraph 4
may request the Secretary Ceneral of ICSID to establish an
arbitration tribunal and shall specify in the request:

a) the nanme of the disputing party or parties against which
the order is sought;

b) the nature of the order sought; and

c) t he grounds on which the order is sought.

A disputing party that seeks an order under paragraph 4 shall give
to the disputing party or parties against which the order is sought
a copy of the request.

3. Wthin 60 days of receipt of the request, the Secretary
CGeneral of I1CSID shall establish an arbitration tribunal consisting
of three arbitrators. The presiding arbitrator shall be selected
from the roster described in Article 2128. In the event that no
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such presiding arbitrator is available to serve, the Secretary-
Ceneral of 1CSID shall appoint a presiding arbitrator, who is not a
national of any of the Parties fromthe ICSID Panel of Arbitrators.
The two other nmenbers shall be selected fromthe roster described
in Article 2128, or to the extent not available from that roster,
fromthe ICSID Panel of Arbitrators, or to the extent not avail abl e
from that panel, in the discretion of the Secretary Ceneral,
provi ded that one nenber shall be a national of the disputing Party
and one nmenber shall be a national of the Party whose investors are
di sputing parti es. The arbitration tribunal shall conduct itself
in accordance with the UNCI TRAL Arbitration Rules.

4. Were it appears to the arbitration tribunal that
arbitrations have been initiated under Article 2125 that have a
gquestion of law or fact in comon, the tribunal my, in the

interests of fair and efficient resolution of the disputes, and
after hearing from the interested parties®, order that the
arbitration tribunal shall:

a) assune jurisdiction over, and hear and determ ne
together, all or part of the investnent disputes in accordance
with the UNCI TRAL Arbitration Rules; or

b) assune jurisdiction over, and hear and determ ne, one or
nmore of the investnent disputes the determnation of which it
believes would assist in the resolution of the others, in
accordance with the UNCI TRAL Arbitration Rul es.

5. An arbitration tribunal established under Article 2125
shall not have jurisdiction to decide an investnent dispute, or a
part of an investnment dispute, over which an arbitration tribunal
establ i shed under this Article has assuned jurisdiction.

Article 2130: Ceneral Provisions Applicable to Arbitrati ons under
Articles 2125 or 2129

1. Not i ce: A disputing Party shall deliver to the other
Parties:

a) witten notice of an arbitration initiated under Article
2125 or 2129 within 30 days of initiation of the arbitration;
and

b) copies of all pleadings filed in the arbitration.

2 This termis in contenplation of |language that will give a disputing
party who is not nanmed in an application for an order under paragraph 4 the right
to cross-apply to the tribunal established under paragraph 3 to be added in an
order made under paragraph 4.
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2. Participation by a Party: Oh witten notice to the
di sputing parties, a Party may nake subm ssions to an arbitration
tribunal established under Article 2125 or 2129 on a question of
interpretation of this Agreenent.

3. Docunent s: A Party shall be entitled to receive from
the disputing Party at the cost of the requesting Party:

a) a copy of the evidence that has been tendered to the
arbitration tribunal; and

b) a copy of the witten argunent of the disputing
parties. 2

4. Place of Arbitration: Unless the disputing parties agree
otherwi se, an arbitration proceeding under Article 2125 or 2129
shall be held in the territory of a Party which is a party to the
New Yor k Convention, selected in accordance wth:

a) the Additional Facility Rules if the arbitration is
under those rules or the ICSID Arbitration Rules; or

b) the UNCITRAL Arbitration Rules if the arbitration is
under those rul es.

5. Interim Measures of Protection: An arbitration tribuna
establ i shed under Article 2125 or 2129 may take such neasures as it
deens necessary to preserve the respective rights of the disputing
parties, or to insure that the tribunal's jurisdiction is nade
fully effective. Such neasures may include, but are not limted
to, orders to preserve evidence?” or to protect the tribunal's
jurisdictional exclusivity. An interim neasure of protection may
not include an order of attachnent or an order to enjoin the
application of the neasure alleged to be the breach of the Chapter.

For pur poses of this par agr aph, an  order includes a
reconmendat i on.

6. Final Relief: An arbitration tribunal established under
Article 2125 or 2129 may award only nonetary danages or restitution
of property. An award providing for restitution shall al so provide
that a Party may pay conpensation in lieu thereof. An arbitration

26 Wrding nust be developed to ensure that «confidentiality is
r espect ed.
2 This is to be drafted so that the federal government of Canada will

not be the subject of an order to preserve evidence that is in the possession or
control of a subnational governnent.
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tribunal established under Article 2125 or 2129 shall not order a
Party to pay punitive damages.

Article 2131: Coverning Law

An arbitration tribunal established under this Part shal
decide the issues in dispute in accordance with this Agreenent and
applicable rules of international |aw

Article 2132: Finality and Enforcenent of Award

1. A final award nmade in an arbitration proceedi ng under
Article 2125 or 2129 is binding on the disputing parties but shall
have no binding force except between the disputing parties and in
respect of the particular case.

2. A disputing Party shall abide by and conmply with a final
award made in an arbitration proceeding under Article 2125 or 2129
wi t hout del ay, but shall not be required to abide by or conply with
an award that is not final

3. If a Party fails to abide by or conply with the terns of
a final award under this Part, the Comm ssion provided for in
Chapter 23 shall, upon delivery of a request by any other Party

whose investor was party to the investnent dispute, establish an
arbitration panel under Article 2309(2). The requesting Party may
seek in such proceedi ngs:

a) a determnation that the failure to abide by and conply
with the terns of the final award is inconsistent wth the
obligations of this Agreenent; and

b) the disposition of the dispute that requires the
defaulting Party to abide by and conply wth the terns of the
final award.

4. Paragraph 3 is without prejudice to an investor's rights
to seek enforcenent under the I1CSID Convention, the New York
Convention or the Inter-Anerican Conventi on.

5. For the purposes of this Article, an arbitration award
made under the ICSID Convention is final if:

a) 120 days have elapsed from the date the award was
rendered and no party to the dispute has requested revision or
annul nent of the award; or

b) revision or annul nment proceedi ngs have been conpl et ed.
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6. For the purposes of this Article, an arbitration award
made under the Additional Facility Rules of ICSID or the UNC TRAL
Arbitration Rules is final if:

a) 3 nonths have elapsed from the date the award was
rendered and no party to the dispute has conmmenced a
proceeding to revise, set aside or annul the award; or

b) a court has dismssed or allowed an application to set
revise, set aside or annul the award and there is no further
appeal .

7. Each Party undertakes to provide in its territory for
the enforcenent of an arbitrati on award nade under Article 2125 or
2129.

Article 2133: Receipts under |Insurance or CGuarantee Contracts

In any proceeding under this Article involving an investnent
dispute, a Party shall not assert, as a defense, counterclaim
right of set off or otherwise, that the investor concerned has
received or will receive, pursuant to an insurance or guarantee
contract, indemification or other conpensation for all or part of
its all eged damages.

Article 2134: Conpani es Incorporated Under the Laws of a Party

For purposes of an arbitration proceeding under this Part, any
conpany that is legally constituted under the applicable |Iaws and
regul ations of a Party or a political subdivision thereof but that,
imedi ately before the occurrence of the event or events giving
rise to the dispute, was an investnent of nationals or conpanies of
another Party, shall be treated as an investor of such other Party,
including in accordance wth Article 25(2)(b) of the I1CSID
Convent i on.

Definitions: Note: to be noved to the general definitions section.
For purposes of this Article:
a) "disputing party" nmeans the investor or the disputing
Party, and "disputing parties" neans the investor and the
di sputing Party;
b) "disputing Party" neans the Party alleged to have
breached a provision of this Chapter;
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c) "ICSID Convention" neans the Convention on the
Settlenment of Investnent D sputes between States and National s
of other States, done at Washi ngton, March 18, 1965;

d) "ICSID'" neans the International Centre for Settlenent of
| nvest ment D sput es;

e) "Inter-Anerican Convention" nmeans the Inter-Anerican
Convention on International Commercial Arbitration, done at
Panama, [Month] [Day], 1975;

f) "New York Convention" means the United Nations
Convention on the Recognition and Enforcenent of Foreign
Arbitral Awards, done at New York, June 10, 1958;

g) "UNCI TRAL Arbitration rules" means the arbitration rules
of the United Nations Conmm ssion on International Trade Law,
approved by the United Nations Ceneral Assenbly on Decenber
15, 1976;

h) "parties" neans the disputing party and the disputing
Party.

Article 2135

In the event of any inconsistency between the provisions of
this Chapter and another Chapter with respect to a neasure rel ated
to an investment, the ® "[rights and] obligations of the other
Chapter shall prevail to the exent of the inconsistency.?®
Article 2136

DAMX Nothing in this Part prejudices the right of a Party to
i nvoke Chapter 23 OR Nothing in Part X of Chapter 21 prejudices the
right of a Party to invoke this Chapter (Chapter 23).]
August 9, 1992.
Article 2123: Fora for resolving an I nvestnent D spute

1. If an nvestnent dispute cannot be settled by consultation or
negotiation, the investor may choose either of the foll ow ng:

(a) assertion of rights under donestic |aw

The investor may initiate (or casue its investnent to

28 Pl acenent to be determined by the Lawers' G oup.
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initiate) proceedings under the donestic law of the
di sputing Party, based on rights and obligations other
than those established in this Chapter; or

(b) assertion of right under this Chapter:

The investor may either:

(i) submt the investnent dispute to arbitration under
Article 2125 on rights and obligations established in
this Chapter, or

(it) initiate (or cause its investnent to initiate)
proceedi ngs based on such rights and obligations under
the donestic law of the disputing Party, where the
di sputing Party has provided investors of another Party
or their investnents with a right of action under its
donestic law for an alleged breach of this Chapter.

2. The choice of forum under paragraph 1, once nade by the investor
shall be exclusive, with the foll ow ng exceptions:

[(a
in

simul taneous pursuit of extraordinary relief and damages

)
indifferent fora:]

Subm ssion of a dispute to arbitration under Article
2125 shall not preclude an investor from seeking, in an
admnistrative tribunal or court of the disputing Party,
injunctive, declaratory or other extraordinary relief
based on rights and obligations other than those
established in this Chapter. In such circunstances, no
determnation of damages shall be nmade by the
arbirtation tribunal until the determnation regarding
such extraordinary relief has been nade; and

(b) [sequential pursuit of extraordinary relief and danmages in
different fora:]

An investor that succeeds in obtaining final injunctive,
declaratory or other extraordinary relief in an
admnistrative tribunal or court of the disputing Party
(based on rights and obligations in this Chapter or
ot herw se) may  sebsequently submt the issue of
conpensation to arbitration under Article 2125.

DEFI NI T1 ONS

For purposes of this Chapter:
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X UAenterprise of a Party means an enterprise constituted or
organi zed under the laws and regulations of a Party or a political
subdi vi si on t hereof.]?*

G/ CQurrency neans the currency of Canada, Germany, France, Italy,
Japan, the United States of Anerica, or the United Kingdom of G eat
Britain and Northern Irel and.

i nvestment of an investor of a Party neans an investnent owned or
controlled directly or indirectly by an investor of such Party,
and “*™{ neans the follow ng:

a) an enterprise;

b) equity or debt securities of an enterprise, or any
interest in such enterprise that entitles the owner to share
in the income or profits or to share in the assets on
di ssol ution;

C) real estate or other property (tangible or intangible)
acquired in the expectation or wused for the purpose of
econom ¢ benefit or other business purposes;

d) a loan to an enterprise made “Yor guaranteed] by an
enterprise that is not a financial institution as defined in

Chapt er (financial services);?°

e) interests arising from the commtnent of capital or
other resources in or into the territory of another Party to
economc activity in such territory , such as under (i)

contracts involving the presence of the investor's property in
the territory of another Party (e.g., concession agreenents,
turnkey or construction contracts), or (ii) contracts where
the renuneration depends substantially on the production,
revenues or profits of an enterprise.

For greater clarity,
a) clains to noney which arise solely from
i) commercial contracts for the sale of goods or

services by a national or enterprise in the territory
of one Party to an enterprise in the territory of

2 W are checking this definition with the Lawers' G oup.

%  This |anguage nust be coordinated with the Financial Services G oup,
which may wish to include as "investnents" a |oan by a Bank to provide capital to
its subsidiary.
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anot her Party; or

ii) the extension of «credit 1in connection wth a
commercial transaction (e.g., trade financing) other
than a | oan covered by subparagraph (c) of the preceding
par agr aph®!; or

b) any other claimto noney;

which do not involve the kinds of interests in the preceding
par agraph shall not be considered investnents.

equity or debt securities includes voting and non-voting shares,
bonds, convertibl e debentures, stock options and warrants.

investor of a Party nmeans a national or an enterprise of such
Party, that nmakes or has nade an investnent.

i nvestor of a non-Party neans an i nvestor other than an investor of
a Party, that makes or has nmade an investnent.

nost-favored-nation treatnent shall mean the treatnent accorded
pursuant to Article 2104.

state enterprise nmeans ®{for Canada a Orown Corporation within the
meaning of the Financial Admnistration Act (Canada) or a Cown
corporation wthin the nmeaning of any conparable provincial
[egislation or this is incorporated under other applicable
provincial Tegislation; and for the U'S. and Mexico....] S an
enterprise of a Party that 1s owned, or controlled through
ownership interests, directly or indirectly, by such Party or any
agency or instrumentality thereof.] “[except a state enterprise
desi gnated as a governnental nonopoly. ]

31 "Sentence" could al so be used here.
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PROVI SI ONS TO BE PLACED QUTSI DE OF | NVESTMENT CHAPTER
Article 2113: National Security

1. Subject to Articles (Energy) and (Gover nnent
Procurenent), nothing in this Agreenent shall be construed:

a) to require any Party from refusing to furnish or allow
access to any information the disclosure of which it
determnes to be contrary to its essential security interests;

b) to prevent any Party from taking any actions that it
considers necessary for the protection of its essential
security interests:

i) relating to the traffic in arns, ammnition, and
implenents of war and to such traffic and transactions
in other goods, mmterials, services and technol ogy
undertaken directly or indirectly for the purpose of
supplying a mlitary or other security establishnent;

ii) taken in tinme of war or other energency in
international relations; or

iii) relating to the inplenentation of national policy
or i nt ernati onal agreenents relating to the non-
proliferation of nuclear weapons or other nuclear
expl osi ve devices; or]

c) to prevent any Party from taking action in pursuance of
its obligations under the United Nations Charter for the
mai nt enance of international peace and security.

Article 2114: Conpetition *

1. Each Party shall adopt or maintain neasures to proscribe
anti-conpetitive business conduct, and shall take appropriate
action with respect thereto, recognizing that such neasures wll
enhance the fulfillment of the objects and purposes of this
Agreenent. To this end the Parties [ Parties' authorities] shal
consult from tine to time about the effectiveness of neasures
undert aken by each Party.

2. Each Party recognizes the inportance of cooperation and
coordination anong their authorities to further effective
conpetitive law enforcenent in the Free Trade Area. The Parties

%2 The U.S. proposes that this Article be placed outside this investnent
chapter in the final text.
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A Parties' authorities] shall also cooperate on issues of
conpetition |aw enforcenent and consult on issues of common concern
which may include nutual | egal assi st ance, notification,
consultation and exchange of information relating to the

enforcenment of conpetition laws and policies in the Free Trade
Areas.

3. 1In the enforcenment of their respective conpetition
laws and policies in those cases involving persons, assets, or
practices located, or occurring, in the territory of any of the
other Parties, each Party shall assess, and, if requested by a
Party, be prepared to advise that Party of the results of its
assessnment of, the follow ng factors:

a) the relative significance of the anti-conpetitive
activities involved of conduct within the enforcing Party's
territory as conpared to conduct within the other Party's
territory,;

b) the presence or absence of a purpose on the part of
those engaged in the anti-conpetitive activities to affect
consuners, suppliers, or conpetitors wthin the enforcing
Party's territory;

C) the relative significance of the effects of the
enforcenment activities on the enforcing Party's interests as
conpared to the effects on the other Party's interests;

d) t he exi stence or absence of reasonabl e expectations that
woul d be furthered or defeated by the enforcenent activities;

e) the degree of conflict or consistency between the
enforcenent activities and the other Party's law or
articul ated econom c policies; and

f) the extent to which enforcenment activities of such other
Party with respect to the sane persons, including judgenents
or undertakings resulting from such activities, may be
affected. ]

4. The obligations of this Article shall not be subject to
“Areview or] dispute settlement pursuant to Chapter 23 (Ceneral
D spute Settlenent) or Article 2119

CDAMX 5, The Conmission shall establish a Conpetition Policy
Comm ttee to consider and nmake recommendations (no |ater than )
on:

a) the inpact of conpetition |law and policy on trade within

the Free Trade Area;
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b) the inpact of trade law and regulation on conpetition
within the Free Trade Area;]

C) the potential for reliance on conpetition laws and
policies to discipline anti-conpetitive transborder pricing
practices and market segmentation.]?®

Article 2118: Taxation
[ SEE SUBGROUP TEXT]

% The US has proposed a similar concept to (c) in Trade Renedies Wrking

G oup.
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