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Court File No. 01-CV-211576

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

DEMOCRACY WATCH, and JUDY DARCY on her own behalf
and on behalf of and for the benefit of all members of the
CANADIAN UNION OF PUBLIC EMPLOYEES

Applicants
-and -

THE ATTORNEY GENERAL OF CANADA
Respondent

AFFIDAVIT OF JAMES CRAWFORD
(Sworn the 14™ day of April, 2003)

I, JAMES CRAWFORD, Professor of International Law, of the City of
Cambridge, in the County of Cambridgeshire, United Kingdom, make oath and say:

1. I have been asked by the Respondent, the Attorney General of Canada, to provide
a report on the current rules, understandings and practices concerning confidentiality in
international arbitration.

2. Since 1992, I have been the Whewell Professor of International Law in the
University of Cambridge and a Professorial Fellow of Jesus College, Cambridge. In
addition, since September 1995, I have been Director of the Lauterpacht Research Centre for
International Law, University of Cambridge. Attached as Exhibit "A" to my affidavitisa
copy of my full curriculum vitae.

3. Attached as Exhibit "B" to my affidavit is a copy of my report.




4. I make this affidavit to assist this Court in these proceedings and for no other or
improper purpose.

Sworn before me at the City of Cambridge ) Q
in the County of Cambridgeshire ) Ot

on April 14th, 2003 ) 'JAMES CRAWFORD

Commissioner for Taking Affidavits

LYLUSN 1Ty

c\-..h\s.
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This is Exhibit “A” referred to in the
affidavit of James Crawford sworn
be is 14" day of April, 2003

)

PETER C. FLETCHER
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CURRICULUM VITAE

CRAWFORD, James Richard
Born, Adelaide, 14 November 1948
Tertiary Education
Adelaide University, 1966-1971; BA (English & History-Politics), 1971; LLB (first class honours), 1971;
Stow Scholar. Australian Shell Scholar, 1971. Graduate Student, University College, Oxford, 1972-4;
DPhil (Oxon), 1977.
Professional Qualifications
Barrister and Solicitor of the High Court of Australia (1977).

Barrister of the Supreme Court of New South Wales (called 6/11/1987); Senior Counsel (appointed
7/11/97).

Barrister, Gray’s Inn (called March 1999); Member of Matrix Chambers, Gray's Inn, London.
Employment

1. University of Adelaide. Lecturer, August 1974-7; Senior Lecturer, 1977-82; Reader, 1982-3;
Professor of Law (personal chair), 1983-6.

2. Australian Law Reform Commission. Commissioner (full-time) 1982-84.

3. University of Sydney. Challis Professor of International Law, 1986-92; Dean, Faculty of Law, 1990-
92.

4. University of Cambridge. Whewell Professor of International Law; Professorial Fellow of Jesus
College (1992--); Co-Director, Lauterpacht Research Centre for International Law (1995-7), Director
(1997-2003).

Governmental and Inter-governmental Bodies

Australian Law Reform Commission. Commissioner (part-time) 1984-90 (reappointed in 1987, 1988 &
1989).

Australian National Commission for UNESCO. Member 1984-8.

Australia, Constitutional Commission. Member, Advisory Committee on the Australian Judicial System
1985-87.

Member, Admiralty Rules Committee (Australia) 1989-92.
Member, United Nations International Law Commission (1992-2001, re-elected 1996).
Committees, Professional Associations

University of Sydney: Pro-Dean (1988-9); Dean (1990-2).
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Cambridge University: Press Syndicate (1995-2002); Chair, Faculty Board of Law (2003-).

International Law Association: Director of Studies (Australian Branch) (1988-91); Member, International
Committee on State Immunity (1979-82; 1987-95); Director of Studies (1991-7).

Australian Institute of Aboriginal Studies: Member (1984-1995).

Australasian Universities Law Schools Association: President (1985).

Institut de Droit International: Associate (elected 1985); Member (1991-).
Maritime Law Association of Australia and New Zealand (Honorary Member)
Hague Academy of International Law, Member of the Curatorium (elected 1999)
British Academy, Fellow (elected 2000)

Legal Professional Practice

Engaged as counsel in the following cases:

Before the International Court of Justice:

1. Certain Phosphate Lands in Nauru (Nauru v Australia) ICJ Rep 1992 p240 (counsel for Nauru)
(settled in August 1993).

2. Territorial Dispute (Libya v Chad) ICJ Rep 1994 p 6 (counsel for Libya).

3. East Timor Dispute (Portugal v Australia) ICJ Rep 1995 p 90 (counsel for Australia).

4. Aerial Incident of 3 July 1988 (Islamic Republic of Iran v United States of America) (counsel for Iran)
(withdrawn pending settlement negotiations; settled 1996: see ICJ Rep 1996 p 9).

5. Request for an Investigation of the Situation (New Zealand v France) ICJ Rep 1995 p 288 (counsel for
Pacific Island States seeking to intervene: Samoa, Solomon Islands, Federated States of Micronesia,
Marshall Islands)

6. Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion), ICJ Rep
1996 p 66 (counsel for Solomon Islands)

7. Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion), ICJ Rep 1996 p 226 (counsel
for Solomon Isiands)

8. Land and Maritime Dispute (Cameroon v Nigeria) ICJ Rep 1996 p 13 (Interim Measures) (counsel for
Nigeria); ICJ Rep 1998 p 275.

9. Case concerning the Oil Platforms (Islamic Republic of Iran v United States of America) (senior
counsel for Iran) ICJ Reports 1996 p 803.

10. Gabcikovo-Nagymaros Barrage System (Hungary v Slovakia) ICJ Rep 1997 p 7 (senior counsel for
Hungary)

11. Case concerning Sipidan and Ligitan (Malaysia v Indonesia) (counsel for Malaysia)

12. Case concerning Armed Activities on the T erritory of the Congo (Democratic Republic of the Congo
v Rwanda) (counsel for Rwanda)

13. Case concerning the Legality of Use of Force (Federal Republic of Yugoslavia v. Canada) (counsel
for Canada)
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14. Case concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Yugoslavia) (counsel for Croatia)

15. Case concerning Certain Property (Liechtenstein v. Germany) (counsel for Liechtenstein)
16. Case concerning Pulau Batu Puteh (Malaysia v Singapore) (senior counsel for Malaysia)

international tribunal
1. Islamic Republic of Iran v United States of America, Cases Nos. A15(IV) and A24 Award No. 590-
A15(IVY/A24-FT, 28 December 1998) (Iran-United States Claims Tribunal, Full Tribunal) (counsel
for Iran).

2. Prosecutor v. Blaskié (Objection to the Issue of Subpoenae duces tecum) (lntemational. Qﬁminal
Tribunal for the Former Yugoslavia, Trial Chamber IT) (1997) 110 ILR 606, on appeal, ibid. 668)
(counsel for the Prosecutor).

3. Tradex Hellas SA v Albania (1996, 1999) 5 ICSID Reports 43 (ICSID Tribunal) (senior counsel for
Albania)

4. Case concerning Southern Blue-fin Tuna (Australia & New Zealand v Japan) Order for interim
measures of protection, International Tribunal for the Law of the Sea, 26 August 1999 38 ILM 1624
(1999), 119 ILR 508; jurisdictional phase, Washington, May 2000 (Part XV arbitration) (senior
counsel for Australia), .

5. Islamic Republic of Iran v United States of America, Case No. A30 (Iran-United States Claims
Tribunal, Full Tribunal, pending) (counsel] for Iran).

6. Eritrea/Ethiopia Boundary Commission (Boundary Commission under the auspices of the Permanent
Court of Arbitration, 2001) (counsel for Eritrea) 41 ILM 1057

7. Eritrea/Ethiopia Compensation Commission (Commission under the auspices of the Permanent
Court of Arbitration, 2001) (counsel for Eritrea)

8. The Voiga (Russia v Australia) (Prompt Release) (International Tribunal for the Law of the Sea), 42
ILM 159, http://www.itlos.org/start2 _en.html

Plus counsel for applicant or respondent in various arbitrations (ICC, UNCITRAL, etc.)
Experience as j itrator:

Judge, OECD Administrative Tribunal (1993, reappointed 1996, 1999, 2002)

Dabhol Power Company v State of Maharashtra (ad hoc arbitration under UNCITRAL Rules, 1995)
(interim award on jurisdiction and arbitrability, 7 February 1996; subsequently settled by consent
order) (President of the Tribunal);

Larsen v Hawaiian Kingdom (presiding arbitrator; ad hoc arbitration under the auspices f the Permanent
Court of Arbitration, award terminating arbitration, February 2001), 119 ILR 2001

Newfoundland/Nova Scotia, Maritime Boundary Arbitration (member of Tribunal, appointed by the
Government of Canada) first phase, Fredericton, Award of 17 May 2001; second phase, Award
of 26 March 2002: http://www.boundary-dispute.ca/

Compafiia de Aguas del Aconquija S.A. & Vivendi Universal v. Argentine Republic (ICSID Case No.
ARB/97/3), Decision of 3 July 2002, 41 ILM 1037

Mondev International Ltd v United States of America (ICSID Case No ARB(AF)/99/2), Award of 11
October 2002, 42 ILM 85 (www.state.gov/documents/organization/14442.pdf)
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Waste Management, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/00/3) (President),

Decision on Preliminary Objection, 24 July 2002
(http://www.worldbank.com/icsid/cases/waste united_eng.PDF), 41 ILM 1315

Yaung Chi Oo Trading Pte. Ltd. v. Government of Myanmar (ASEAN Case No. ARB 01/1, member of
Tribunal)

Case concerning the MOX Plant, Republic of Ireland v. United Kingdom (Arbitration under UNCLOS
Annex VII, pending) (party-appointed arbitrator for Republic of Ireland)

SGS Société Générale de Surveillance SA v Republic of the Philippines (ICSID Case No. ARB/02/6)
(party-appointed arbitrator, pending)
JacobsGibb Limited v The Hashemite Kingdom of Jordan (ICSID Case No. ARB/02/12) (party-appointed
arbitrator, pending)
Expert witness:
1. Trade Practices Commission v Australia Meat Holdings Pty Ltd (1988) 83 Australian Law Reports
299 (Federal Court of Australia, Wilcox J).

2. Schexnider v McDermott International Inc (DC, La (WD), 1988, Civil Action No 81-2358) (evidence
on oath for plaintiff).

3. Simoneaux v McDermott International Inc (SC, La, 1989) (evidence on deposition for plaintiff).

4. Propend Pty Ltd v Singh & Commissioner for the Australian Federal Police (UK High Court, Laws
J, 1996, CA, 1997, leave to appeal to the House of Lords refused) (evidence on oath for defendant,
evidence upheld on appeal), 111 ILR 611.

5. Adviser to and Expert Witness on behalf of the Department of Justice, Government of Canada,
Reference re Secession of Quebec (Canada, Supreme Court), 115 ILR 536.

6. Citoma Trading Ltd v Federative Republic of Brazil, Court of Appeal, 1999, on appeal from JH
Rayner (Mincing Lane) Ltd & ors v Cafenorte SA Importadora & ors [1999] 1 All ER (Comm) 120.

Counsel before national courts
Rv Lyons and others, [2002] 4 All ER 1028 (HL) (counsel for the Appellants)
Miscellaneous:

Legal Adviser to the Crown Prince of Jordan, Israel Jordan Treaty of Peace, Araba Crossing Point, 26
October 1994: (1995) 34 ILM 43,

Retained by Shipping Conference Services to advise foreign shipping companies on application of
Australian legislation to conference trades (1988-93, 1996, 2000).

Publications
1. “Third Party Rights - Two Recent Cases” (1968) 3 Adel LR 260-5.
2. (with MC Harris), “The Powers and Authorities Vested in Him” (1969) 3 Adel LR 303-34.

3. “Decisions of British Courts during 1974-1975 involving Questions of Public International Law”
(1974-5) 47 British Ybk of Int Law 341-69.
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4. “The Polish Question at Yalta and Potsdam™ (1977) Studies for a New Central Europe, Ser 4 Nos
1-2, 89-100.

5. “The International Legal Status of the Valleys of Andorra” (1977) 55 Revue de droit
international, de sciences diplomatiques et politiques 259-73.

6. “Intercountry Adoption - the Legal Aspects” in GP Mullins (ed), Intercountry Adoption
(University of Adelaide, Department of Adult Education, Publication No 58, 1977) 52-62.

7. “The Criteria for Statehood in International Law” (1976-7) 48 British Ybk of Int Law 93-182.

8. “Decisions of British Courts during 1976-1977 involving Questions of Public International Law”
(1976-7) 48 British Ybk of Int Law 333-62. :

9. “The New Structure of Australian Courts” (1978) 6 Adel LR 204-33.
10. The Creation of States in International Law (Oxford, Clarendon Press, 1979) i-xxviii, 1-498.

11. “Decisions of British Courts during 1977-1978 involving Questions of Public International Law”
(1978) 49 British Ybk of Int Law 259-86.

12. “The International Law Standard in the Statutes of Australia and the United Kingdom” (1979) 73
American Journal of Int Law 628-46.

13. “The Legal Effect of Automatic Reservations to the Jurisdiction of the International Court”
(1979) 50 British Ybk of Int Law 63-86.

14. “Senate Casual Vacancies: Interpreting the 1977 Amendment” (1979) 7 Adel LR 224-52.

15. “Decisions of British Courts during 1979 involving Questions of Public International Law”
(1979) 50 British Ybk of Int Law 217-41.

16. “The Contribution of Professor D.P. O'Connell to the Discipline of International Law” (1980) 51
British Ybk of Int Law 1-86; partly reprinted as “State Succession: The Continuity Thesis and its Rivals”
in J Crawford, International Law as an Open System. Selected Essays (Cameron & May, London, 2002)
Pp. 243-299.

17. “Decisions of British Courts during 1980 involving Questions of Public International Law”
(1980) 51 British Ybk of Int Law 303-28.

:!82 “Execution of Judgments and Foreign Sovereign Immunity” (1981) 75 American Jnl of Int Law
0-69.

19. Australian Courts of Law (Oxford University Press, Melbourne, 1982) i-xv, 1-297 (reprinted
with addenda, 1984).

29. . ‘.‘The Hum Rights Commission Bill, 1979 and the International Covenant on Civil and Political
Rights” in G Nettheim (ed) Legislating for Human Rights (University of NSW, Faculty of Law, Seminar
Papers, 1982) 90-127.

21. “Decisions of British Courts during 198! involving Questions of Public International Law” (1981)
52 British Ybk of Int Law 301-19.
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22, “A Foreign Sovereign Immunities Act for Australia?” (1983) 8 Australian Ybk of Int Law T1-
107.

23.  “Decisions of British Courts during 1982 involving Questions of Public International Law”
(1982) 53 British Ybk of Int Law 253-94.

24, “Admiralty Jurisdiction in Australia: The Australian Law Reform Commission's Reference”
(1983) | MLAANZ Newsletter 4-14.

25.  “General International Law and the Common Law”, (1982) 76 Proceedings of the American
Society of Int Law 232-44.

26. “International Law and Foreign Sovereigns: Distinguishing Immune Transactions” (1983) 54
British Ybk of Int Law 75-118.

27. “The Evolution of Australia's International Personality” (a revision of Ist edn chapter prepared by
DP O'Connell) in KW Ryan (ed), International Law in Australia (2nd edn, Law Book Co, Sydney, 1984)
1-34,

28. (with WR Edeson) “International Law and Australian Law” in KW Ryan (ed), International Law
in Australia (2nd edn, Law Book Co, Sydney, 1984) 71-135.

29.  “Decisions of British Courts during 1983 involving Questions of Public International Law”
(1983) 54 British Ybk of Int Law 271-97.

30. “The Australian Law Reform Commission's Reference on the Recognition of Aboriginal
Customary Law” (1984) 17 Verfassung und Recht in Ubersee 133-76.

31. “Scrutiny: A Comment on the Implementation of the Laws of War” (1984) 9 Australian Ybk of
Int Law 359-63.

32. “Australia”, in Teaching and Research in International Law in Asia and the Pacific (Unesco
Regional Office for Education in Asia and the Pacific, Bangkok, 1985) 35-78; reprinted in revised form
as “Teaching and Research in International Law in Australia” (1985) 10 Australian Ybk of Int Law 176-
201. Also reprinted in (1984) 29 Korean Journal of Int Law 93-120.

3. “Foreign State Immunity: Problems and Proposals” in Attorney-General's Department, Eleventh
International Trade Law Seminar (Canberra, 1985) 539-97.

34.  “Decisions of British Courts during 1984 involving Questions of Public International Law”
(1984) 55 British Ybk of Int Law 331-45.

35. “Constitutional Issues relating to Environmental Management” in JR Hails (ed), Industry and
Environmental Law Workshop - 1984 Proceedings (AMIC, Canberra, 1985) 20-47.

36. “Opinion on the Proposed Family Law Powers” in Australian Constitutional Convention,
Judicature Sub-Committee, Second Report to Standing Committee (May 1985) 15-28; reprinted in
Proceedings of the Australian Constitutional Convention Brisbane 29 July-1 August 1985 (Queensland
Government Printer, Brisbane, 1985) vol II.

?7. “Territorial Change and the Status of Inhabitants” in ICSK Forum Series No 7, Korean Residents
in Jqpan and Korea-Japan Relations (Intemational Cultural Society of Korea, Seoul, 1985) 53-84; also
published in (1986) 27 Seoul Law Journal 34-62.
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38. (with S Graebner) “The Role of Parliament in Law-making: The Legal View” (1986) 1 (2)
Legislative Studies 24-31.

39.  “Decisions of British Courts during 1985 involving Questions of Public International Law”
(1985) 56 British Yearbook of International Law 311-333.

40.  (with P Hennessy & M Fisher) “Aboriginal Customary Laws: Proposals for Reform” in KM
Hazlehurst, fvory Scales: Black Australians and the Law (Australian Institute of Aboriginal Studies,
Canberra, 1986) 215-49; (reissued under the same title by University of New South Wales Press,
Kensington, 1987, 190-226).

41. “The Legislative Power of the Commonwealth” in G Craven (ed), Commentaries on the
Convention Debates (Legal Books, Sydney, 1986) 113-125.

42, “Decisions of British Courts during 1986 involving Questions of Public International Law”
(1986) 57 British Yearbook of International Law 405-428.

43, “La Nouvelle Legislation Australienne sur I'Tmmunité des Etats Etrangers” (1987) 76 Revue
Critique de Droit International Privé 456-465; revised and translated as “Australian Legislation on
Foreign State Immunity” in J Crawford, International Law as an Open System. Selected Essays
(Cameron & May, London, 2002) pp. 453-466.

44, “The Aborigine in Comparative Law” (1987) 2 Law and Anthropology 5-217.

45. “International Law and the Recognition of Aboriginal Law” in B Hocking (ed), International
Law and Aboriginal Human Rights (Law Book Co, Sydney, 1988) 43-67.

46. Australian Courts of Law (2nd edn, Oxford University Press, Melbourne, 1988) i-xvii, 1-286.

47. “Self-Determination outside the Colonial Context” in WJA Macartney (ed) Self-Determination in
the Commonwealth (Aberdeen University Press, Aberdeen, 1988) 1-22.

48. (with K Mason) “The Cross-Vesting Scheme” (1988) 62 Australian Law Journal 328-348.

49, (with P Hennessy & M Fisher) “Aboriginal Customary Laws: Proposals for Recognition” in G
Woodman & B Morse (eds) Indigenous Law and the State (Foris Publications, Dordrecht, 1988) 27-64.

50. The Rights of Peoples (editor) (Clarendon Press, Oxford, 1988; paperback, 1992) i-x, 1-236.

S1. “The Rights of Peoples: 'Peoples' or 'Governments'?” in J Crawford (ed) The Rights of Peoples
(Clarendon Press, Oxford, 1988) 55-68, reprinted in P Hayden (ed), The Philosophy of Human Rights
(Paragon House, St Paul, 2001) 427-444; and in in J Crawford, International Law as an Open System.
Selected Essays (Cameron & May, London, 2002) pp. 159-174.

52. “The Rights of Peoples: Some Conclusions” in J Crawford (ed) The Rights of Peoples
(Cla‘rendon Press, Oxford, 1988) 159-177. Previously published in (1985) 9 Bulletin of the Australian
Society of Legal Philosophy 136-47.

53. _ “Aboriginal Self-Government in Canada” (A Research Report for the Canadian Bar Association,
Committee on Native Justice, January 1988) 1-79.
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54. “Australian Law after Two Centuries” in K Hancock (ed), Australian Society (Cambrid_ge )
University Press, Cambridge, 1989) 192-207; reprinted in an extended version under the same title in
(1988) 11 Sydney Law Review 444-467.

5§5.  (with D StL Kelly) “Choice of Law under the Cross-vesting Legislation” (1988) 62 Australian
Law Journal) 589-603.

56. “The Aboriginal Legal Heritage: Aboriginal Public Law and the Treaty Proposal” (1989) 63
Australian Law Journal 392-403; also in (1988) 62 Law Institute Journal 1174-1179.

57. “Opinion on Australia's Obligations under the Berne Convention to Introduce Moral Rights”
(1989) 7(1) Copyright Reporter 8-15.

58. “The Appropriation of Terra Nullius. A Review Symposium” (1989) 59 Oceania 226-229.
59. “Islands as Sovereign States” (1989) 38 International and Comparative Law Journal 277-298.

60. (with P Hyndman) “Three Heresies in the Application of the Refugee Convention” (1989) 1(2)
International Jowrnal of Refugee Law 155-179.

61. (with F Brennan) “Aboriginality, Recognition and Australian Law: Where to from Here?” (1990)
1 Public Law Review 53-79; published in revised form as “Aboriginality, Recognition and Australian
Law: The Need for a Bipartisan Approach” (1990) 62 Australian Quarterly 145-169.

62, “The High Court and the Corporations Power: Incorporation '‘Reserved' to the States” (1990) 1
Australian Corporation Law Bulletin 32-35. :

63. “The Australian Law Reform Commission's Reference on the Recognition of Aboriginal
Customary Laws” (1990) 51 Transactions of the Jean Bodin Society for Comparative Institutional
History 275-305; reprinted in J Crawford, International Law as an Open System. Selected Essays
(Cameron & May, London, 2002) pp. 539-574.

64. “The Creation of the State of Palestine: Too Much Too Soon?” (1990) 1 Ewropean Journal of
International Law 307-313.

65. “Australian Immigration Law and Refugees: The 1989 Amendments” (1990) 2 International
Journal of Refugee Law 626-635.

66. “The Constitution and the Environment” (1991) 13 Sydney Law Review 11-30; also in J Behrens
& BM Tsamenyi (eds), Our Common Future. Environmental Law and Policy Workshop. Papers and
Proceedings (Hobart, University of Tasmania Press, 1991) 8-24.

67. “Realism, Scepticism and the Future World Order. Some Thoughts on Julius Stone's
Contribution to International Law” in C Phegan & P Loughlan (eds), Sydney Law School Centenary
Essays 247-163; also in (1991) 13 Sydney Law Review 475-491.

68. “The Future of the Public Law Schools” (1991) 9 Jowrnal of Professional Legal Education 1-10.

69. “The Recognition of Aboriginal Customary Law: An Overview” in C Cunneen (ed), Aboriginal
Perspectives on Criminal Justice (Institute of Criminology, Sydney, 1992) 53-75

70. “Amendment of the Constitution” in G Craven (ed), Australian Federation. Towards the Second
Centwry (Melbourne, Melbourne University Press, 1992) 177-192.
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7. “The Constitution” in T Bonyhady (ed), Environmental Protection and Legal Change
(Federation Press, Sydney, 1992) 1-23.

72. “The Role of Transnational Environmental Law in Protecting the Environment of Asia and the
Pacific” (1992) 1 Asia Pacific Law Review 32-50.

73. “State Succession and Relations with Federal States: Remarks” (1992) 86 Proceedings of the
American Society of International Law 15-18.

74. (with DR Rothwell) “Legal Issues Confronting Australia's Antarctica” (1993) 13 Australian
Yearbook of International Law 53-88.

75. “Who is the Government? The Executive and the Courts” (1993) 52 Cambridge Law Journal 4-
6.

76. Australian Courts of Law (3rd edn, Oxford University Press, Melbourne, 1993) xvi + 335 pp.

77. “Democracy in International Law” (Inaugural lecture, 5 March 1993, published in pamphlet form
by CUP, pp 1-43; published in revised form in (1993) 64 British Yearbook of International Law 113-133;
reprinted in GH Fox & BR Roth (eds), Democratic Governance and International Law (Cambridge,
Cambridge University Press, 2000) 91-113, and in J Crawford, International Law as an Open System.
Selected Essays (Cameron & May, London, 2002) pp. 39-68.

78. “The ILC's Draft Statute for an International Criminal Tribunal” (1994) 88 American Journal of
International Law 140-152.

79. “Counter-measures as Interim Measures” (1994) 5 European Journal of International Law 65-
76; reprinted in J Crawford, International Law as an Open System. Selected Essays (Cameron & May,
London, 2002) pp. 361-374.

80. “Legal Pluralism and the Indigenous Peoples of Australia” in O Mendelsohn & U Baxi, The
Rights of Subordinated Peoples (Oxford University Press, Delhi, 1994) 178-220.

81. “Admiralty” in JA Riordan (ed), The Laws of Australia, vol 84, Transport (Law Book Co,
Melbourne, 1994) title 34.4, 1-87 (revised, September 1994).

82. (with T Viles) “International Law on a Given Day” in K Ginther & ors, Valkerrecht zwischen
normativen Anspruch und politischer Realitéit. Festschrift fiir Karl Zemanek zum 65. Geburtstag
(Duncker & Humblot, Berlin, 1994) 45-68; reprinted in J Crawford, International Law as an Open
System. Selected Essays (Cameron & May, London, 2002) pp. 69-94.

83. The Law of the Sea in the Asia Pacific Region (editor, with DR Rothwell) (Nijhoff, Dordrecht,
1995) ix + 282 pp.

84.  “The ILC Adopts a Statute for an International Criminal Court” (1995) 89 American Jowrnal of
International Law 404-422; reprinted in J Crawford, International Law as an Open System. Selected
Essays (Cameron & May, London, 2002) pp. 495-514.

85. ) “Negotiating Global Security Threats in a World of Nation States: Issues and Problems of
Sovereignty” (1995) 38 American Behavioural Scientist 867-888; reprinted in J Crawford, International
Law as an Open System. Selected Essays (Cameron & May, London, 2002) pp. 95-122.
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86. “Prospects for an International Criminal Court” (1995) 48 Current Legal Problems 303-326.

87. “The Internationalization of Criminal Law. Remarks”, (1995) 89 Proceedings of the American
Society of International Law 301-304.

88. (with DW Bowett, I Sinclair, AD Watts), “The International Court of Justice. Efficiency of
Procedures and Working Methods” (1996) 45 (1) International & Comparative Law Quarterly,
Supplement, S1-S35; reprinted with corrections and addenda in DE Bowett & ors, The International
Court of Justice: Process, Practice and Procedure (British Institute for International and Comparative
Law, London, 1997) 27-84.

89. “The General Assembly, the International Court and Self-determination” in AV Lowe & M
Fitzmaurice (eds), Essays in honour of RY Jennings (Cambridge, Cambridge University Press, 1996) 585-
605; reprinted in J Crawford, International Law as an Open System. Selected Essays (Cameron & May,
London, 2002) pp. 175-198.

90. The Australian Admiralty Act: Project and Practice (Ebsworth & Ebsworth Maritime Law
Lecture, Sydney, 6 August 1996: ISBN 0 646 28481 9) 1-22; republished in [1997] Lloyd's Maritime &
Commercial Law Quarterly 519-540; reprinted in J Crawford, International Law as an Open System.
Selected Essays (Cameron & May, London, 2002) pp. 467-494.

91. “Foreword” to TLH McCormack & GJ Simpson (eds), The Law of War Crimes. National and
International Approaches (Kluwer, The Hague, 1997) xiii-xv.

92. “The International Law Association from 1873 to the Present” [1997/1] Uniform Law Review 69-

93.  “Universalism and Regionalism from the Perspective of the International Law Commission” in A
Pellet (ed), International Law on the Eve of the Twenty-first Century. Views from the International Law
Commission (United Nations, New York, 1997) 99-121; J Crawford, International Law as an Open
System. Selected Essays (Cameron & May, London, 2002) pp. 575-596.

94, “The International Court, Judicial Administration and the Rule of Law”, in DE Bowett & ors,
The International Court of Justice: Process, Practice and Procedure (British Institute for International
and Comparative Law, London, 1997) 112-123

9s. “International Law and Australian Federalism: Past, Present and Future” in B Opeskin & D
R:;hwell (eds), International Law and Australian Federalism (Oxford University Press, Melbourne,
1997) 324-341

96. (with Philippe Sands), Article 11 Agreements under the Basel Convention (International Council
for Metals and the Environment, Ottawa, 1997) 46pp
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REPORT

CONFIDENTIALITY OF PROCEEDINGS IN INTERNATIONAL
ARBITRATION

Part 1. Introduction

1. I am asked by the Department of Justice of Canada to prepare a report with
respect to the international law issues raised by the Notice of Application filed by
Democracy Watch and Judy Darcy on her own behalf and on behalf of the
Canadian Union of Public Employees against the Attorney-General of Canada.
Specifically, I am asked to advise on current rules, understandings and practices
concerning confidentiality of proceedings in international arbitration, including
arbitration under Chapter 11 of the North American Free Trade Agreement of 17
December 1992 (hereafter “NAFTA”™). This affidavit sets out the present position.
It is based on a reading of the affidavits and other material deposited by the
Applicants, a review of other published sources to which reference is made below,
and on my own experience in this field. I believe it to be a fair, full and accurate
account of the position. To the extent that this Report refers to issues of Canadian
law, the statements are made as part of the general context, and do not purport to be
advice on any such issues, which are of course a matter for the Court.

2. I have been since 1992 Whewell Professor of International Law in the
University of Cambridge and a Professorial Fellow of Jesus College, Cambridge.
Since September 1995 I have been Director of the Lauterpacht Research Centre for
International Law, University of Cambridge. I was formerly Professor of Law at the
University of Adelaide (1983-86) and Challis Professor of International Law and
subsequently Dean, Faculty of Law, University of Sydney, Australia (1986-92). I was
a member of the United Nations International Law Commission (ILC) from 1992-
2001, in which capacity I was responsible for the ILC’s Draft Statute for an
International Criminal Court (1994) and for the ILC’s Draft Articles on Responsibility
of States for Internationally Wrongful Acts (2001). Iam a member of the New South
Wales and English bars (Matrix Chambers, Gray’s Inn). I have an extensive practice
in international law. I have been counsel in more than 20 interstate cases, before the
International Court of Justice, the Law of the Sea Tribunal and other bodies. I have
acted as arbitrator, counsel or expert in approximately 20 mixed international
arbitrations (between private parties and States), in the context of ICSID, NAFTA,
and various bilateral investment treaties, as well as acting in ICC arbitrations. I have




given expert evidence before courts in Australia, New Zealand, the United Kingdom,
Canada and the United States.

3. The Applicants object to two aspects of NAFTA Chapter 11 arbitration:
first, the requirement of the applicable procedural rules that the hearing of a
Chapter 11 claim be held in camera unless the parties otherwise agree, and second
the absence of any rule that awards in NAFTA proceedings be made public. These
aspects of the arbitration rules are said to be inconsistent with the rights of freedom
of expression and of the press contained in the Canadian Charter of Rights and
Freedoms, in particular s. 2(b). The Applicants further allege that they cannot be
justified pursuant to s. 1 of the Charter.

4. It is first necessary to set out precisely what the position is with respect to
these two aspects of NAFTA procedure. I do this in Part II (paras. 5-43). In Part
IIL, I compare the position with other recognized arbitration rules (paras. 45-62,
and in terms of a developing international practice qualifying the obligation of
confidentiality in arbitrations (paras. 63-76). Specifically I examine the link
between disclosure of arbitral pleadings and decisions and freedom of information
legislation (paras. 77-84). In Part IV, I summarize the conclusions reached. In
each of the respects complained of by the Applicants, it will be seen that the
position under NAFTA is in advance of the international position, and that
remaining elements of confidentiality or privacy are not contrary to any
international consensus or to any international principle requiring open hearings in
consensual arbitration (paras. 91-98).

Part II. Relevant Provisions of NAFTA and the Applicable Arbitration Rules

5. Chapter 11 of NAFTA is an important instance of a much broader
phenomenon in international law, i.e., investor-state arbitration pursuant to the
provisions of a bilateral or multilateral treaty. There are now more than 2000
treaties (often referred to as BITs) providing for investor-state arbitration. The aim
is to enhance investor protection and security of transactions by providing both a
set of substantive minimum standards and a choice of forum for resolving
investment disputes (either the courts of the host state, or an independent tribunal
under established arrangements for international arbitration). To this end, Chapter
11 of NAFTA draws in particular on arbitral institutions and rules established
pursuant to the World Bank Convention for the Settlement of Investment Disputes
between States and Nationals of Other States, Washington, 18 March 1965 (the
ICSID Convention) and the United Nations Commission on International Trade
Law (UNCITRAL).




(@)  The Provisions of NAFTA, Chapter 11

6. Part Five of NAFTA deals with investment, services and related matters.
Chapter 11 (the first chapter in Part Five) deals with investment. It lays down
minimum standards for the treatment of investment — in particular, national
treatment, most-favoured nation treatment and a general minimum standard (“fair
and equitable treatment and full protection and security”), as well as certain
guarantees concerning expropriation or nationalization of investments. It provides
for settlement of disputes between NAFTA Parties and investors of another Party.
Article 1115 describes this as:

“a mechanism for the settlement of investment disputes that assures
both equal treatment among investors of the Parties in accordance
with the principle of international reciprocity and due process before
an impartial tribunal.”

Investors with a claim under Chapter 11 are not required to exhaust local remedies
in the host State before commencing arbitration. They may first seek redress in the
local courts, but they also can elect to go direct to Chapter 11 arbitration. At the
point at which they do commence Chapter 11 arbitration they are required to waive
any (or any further) domestic remedies, subject to certain exceptions.l Thereafter
(subject to these exceptions), NAFTA arbitration becomes the only remedy in
respect of the claim.

7. NAFTA does not provide that arbitrations under Chapter 11 are secret or
confidential. Indeed there is no general provision at all on the question of
confidentiality. On the contrary, there are a number of specific provisions entitling
the States Parties to NAFTA (hereafter “NAFTA Party”)to be informed about
Chapter 11 claims and to make general submissions about them. Any NAFTA
Party which is a respondent to a claim submitted to arbitration under Chapter 11
must give notice of the claim to the other Parties and provide them with copies of
all pleadings filed in the arbitration (Article 1127). Thereafter each Party may
make submissions to the Tribunal on issues of NAFTA interpretation (Article
1128), a right which has been regularly exercised, notably by Canada. Each
NAFTA Party is also entitled to receive from the respondent Party a copy of the
evidence tendered to the Tribunal and the written argument of the disputing parties:
Article 1129(1). Article 1129(2) provides that:

“A Party receiving information pursuant to paragraph 1 shall treat
the information as if it were a disputing Party.”

! NAFTA, Article 1121(2)b). The exceptions concern “proceedings for injunctive,

declaratory or other extraordinary relief, not involving the payment of damages, before an
administrative tribunal or court under the law of the disputing Party”.




Thus any restriction on a disputing Party publishing information provided by the
claimant, or using it for purposes other than the arbitration, would equally apply to
the other Parties receiving that information under Article 1129(1).

8. In practice, Article 1128 of NAFTA has been interpreted as allowing
NAFTA Parties to attend oral hearings at all stages, although they have normally
made any submissions, including post-hearing submissions, in writing.

9. In addition to their express right to participate in Chapter 11 arbitrations
(without any showing of special interest), the NAFTA Parties together have
supervisory authority over the interpretation of NAFTA and over the
implementation of awards. In particular, an interpretation of the Free Trade
Commission (consisting of Ministerial representatives of the three Parties) is
binding on Chapter 11 tribunals by virtue of Article 1131(2).

10.  Chapter 11 also makes express provision for publication of awards (Article
1137(4) and Annex 1137.4). According to Annex 1137.4, separate rules are stated
for publication of awards for each of the three Parties, although the rules for
Canada and the United States are in identical terms. The position for Canada is as
follows:

“Where Canada is the disputing Party, either Canada or a disputing
investor that is a party to the arbitration may make an award public.”

Thus under Chapter 11 as originally formulated, the private party to an investment
dispute with Canada cannot insist on the award remaining private, although it is
true that under NAFTA an award could remain private if both Canada and the
private party so wished.

(b)  The FTC Interpretation of 31 July 2001

11.  The matter has however been t'aken much further. On 31 July 2001, the
Free Trade Commission issued an interpretation relating inter alia to the
confidentiality of Chapter 11 arbitrations. Section A of the Interpretation reads as
follows:

“A. Access to Documents

1. Nothing in the NAFTA imposes a general duty of
confidentiality on the disputing parties to a Chapter 11 arbitration,
and, subject to the application of Article 1137(4), nothing in
NAFTA precludes the parties from providing public access to
documents submitted to, or issued by, a Chapter 11 tribunal.

2. In the application of the foregoing:




(a) In accordance with Article 1120(2), the NAFTA Parties
agree that nothing in the relevant arbitral rules imposes a
general duty of confidentiality or precludes the Parties from
providing public access to documents submitted to, or issued
by, Chapter 11 tribunals, apart from the limited specific
exceptions set forth expressly in those rules.

(b)  Each Party agrees to make available to the public in a timely
manner all documents submitted to, or issued by, a Chapter
11 tribunal, subject to the redaction of :

@) confidential business information;

(i)  information which is privileged or otherwise
protected from disclosure under the Party’s domestic
law; and

(iii)  information which the Party must withhold pursuant
to the relevant arbitral rules, as applied.

(c) The Parties reaffirm that disputing parties may disclose to
other persons in connection with the arbitral proceedings
such unredacted documents as they consider necessary for
the preparation of their cases, but they shall ensure that those
persons protect the confidential information in such
documents.

()] The Parties further reaffirm that the Governments of Canada,
the United Mexican States and the United States of America
may share with officials of their respective federal, state or
provincial governments all relevant documents in the course
of dispute settlement under Chapter 11 of NAFTA, including
confidential information.

3. The Parties confirm that nothing in the interpretation
shall be construed to require any Party to furnish or allow access to
information which it may withhold under Articles 2102 or 2105.72

12.  There has been some controversy before NAFTA Chapter 11 tribunals as to
whether the FTC Interpretation of 31 July 2001 actually constitutes an
“interpretation” within the meaning of Article 1131(2). The dominant view,
however, is that the Interpretation of 31 July 2001 does fall within Article 1132(2)
and is binding in accordance with its terms.’

2 122 ILR 681; also available at hm:/[www.dfait-maeci.gc.ca/tna—nac/NAFTA-Intemr-
en.asp.

} See ADF Group Inc. v United States Of America, Award of 9 January 2003,

http://www.state.gov/s/l/c3 754.htm, paras. 175-186 with references to earlier cases.




13.  Of course the FTC Interpretation contains its own limitations on disclosure.
Paragraph (3) refers to information that may be withheld under Articles 2102 or
2105 of NAFTA. Article 2102(1)(a) reserves the right of any NAFTA Party to
decline “to furnish or allow access to any information the disclosure of which it
determines to be contrary to its essential security interests”. Article 2105 provides
that:

“Nothing in this Agreement shall be construed to require a Party to
furnish or allow access to information the disclosure of which would
impede law enforcement or would be contrary to the Party’s law
protecting personal privacy or the financial affairs and accounts of
individual customers of financial institutions.”

In their context these are narrow exceptions which do not appear to create any
difficulties in terms of general access to information, and which have not created
any difficulties in practice.

14, More relevant are the three exceptions set out in paragraph (2)(b) of the
FTC Interpretation. In terms of thee issues raised in the present case, information
which is privileged or protected from disclosure under Canadian law presumably
presents no difficulties, since the Canadian Charter is itself part of Canadian law.
Likewise the reference to “confidential business information”, since I understand
that the Charter does not itself require disclosure of confidential business
information. This leaves the exception for “information which the Party must
withhold pursuant to the relevant arbitral rules”. As a general matter, it is only if
information must be withheld pursuant to the relevant arbitral rules that the
pleadings and evidence submitted to and the rulings of a Chapter 11 tribunal
(including interlocutory and preliminary rulings as well as awards) would not be
made available to the public. Thus it is necessary to review the relevant arbitral
rules to determine in which circumstances information must be withheld.

(c) The Applicable Arbitration Rules

15. According to Article 1120 of NAFT A, a disputing investor may submit a
claim to arbitration under () the ICSID Convention, if both the disputing Party (i.e.
the respondent State) and the Party of the investor are parties to the ICSID
Convention; (b) the Additional Facility Rules, if only one is a party to the
Convention, or (c) the UNCITRAL Arbitration Rules. The United States is a party
to the ICSID Convention, but Canada and Mexico are not parties. Accordingly in
the case of an investment dispute by a United States investor against Canada there
are two choices, the Additional Facility Rules or the UNCITRAL Rules, whereas in
the case of a dispute between a Mexican investor and Canada there is only one, the
UNCITRAL Rules. However for the sake of completeness I will deal with the
situation under all three sets of arbitral rules envisaged in Article 1120.




(i) The ICSID Convention and the ICSID Arbitration Rules

16.  The ICSID Convention provides for investor-state arbitration before an
international tribunal established under the auspices of the International Centre for
the Settlement of Investment Disputes, which is an affiliate of the World Bank.
Arbitration under the Convention is an autonomous and free-standing form of
arbitration, not dependent on the arbitral law of the State where the arbitration takes
place. An award rendered under the Convention is to be recognized and (to the
extent it imposes pecuniary obligations) enforced in any Member State “as if it
were a final judgment of a court in that State”.* Awards are not subject to “appeal
or any other remedy” except as provided in the Convention.® The Convention has
been widely ratified: on 6 March 2003 there were 153 States Parties.

17. In terms of secrecy and confidentiality, the only provision of the ICSID
Convention that is relevant for present purposes is Article 48(5), which provides
that “The Centre shall not publish the award without the consent of the parties.”
This is a limited provision dealing only with publication by the Centre itself,® A
number of awards have been published as a result of disclosure by one Party
without the consent of the other.

18.  The ICSID website maintains a complete register of pending and completed
cases with reference to the texts of awards and decisions where these have been
published and summary information about the state of the proceedings.’

19.  Under Rule 32 of the ICSID Rules, the hearing may be attended by the
tribunal members and officers, the parties, their agents, counsel and advocates,
witnesses and experts. In addition, the tribunal may decide, with the consent of the
parties, which other persons may attend. Thus actual hearings are private unless
the parties and the tribunal otherwise agree.

20.  There is no provision in the ICSID Rules for the confidentiality of
information provided by the parties for the purposes of the arbitration. The official
annotations accompanying the original version of the ICSID Arbitration Rules
(which do not form part of the Rules and are not binding) state that the parties are
not prohibited from publishing their pleadings, but note that they may agree not to
do so “if they feel that publication may exacerbate the dispute” (Rule 30, Note F).
This is a prudential limitation, not a confidentiality requirement.®

4 ICSID Convention, Art. 54(1).
s Ibid., Art. 53 (1). The Convention provides for interpretation (Art. 50), revision (Art. 51)
and annulment (Art. 52).
s . See C Schreuer, The ICSID Convention, A Commentary (Cambridge, CUP, 2002) 819-828,
esp 822,

See http://www.worldbank.org/icsid/ s/cases.htm.

See 1 ICSID Reports 93. See also “Confidentiality Revisited”, paper delivered by
Margrete Stevens, Senior Counsel, ICSID, at the Sixteenth ICSID/American Arbitration




21.  The position stated in Note F is confirmed by ICSID jurisprudence. In
Amco Asia Corp & others v The Republic of Indonesia, an ICSID Tribunal was
asked to recommend a provisional measure to prevent the parties from promoting
newspaper publication of details of the case. The Tribunal rejected this request on
the ground that neither the ICSID Convention nor the Rules nor any accepted
principle of confidentiality in arbitration prevented a party from revealing
information about an arbitration case to the newspapers.” However, the tribunal
stated that both parties “should refrain, in their own interest, to do anything that
could aggravate or exacerbate” the dispute.'® The Tribunal’s use of the word
“should” here confirms that there is no legal obligation under the ICSID
Convention and Rules not to disclose information about a pending or completed
arbitration. Rather the Amco Asia Tribunal called on the parties not to aggravate or
exacerbate the dispute, a general caution which is common in provisional measures
decisions at the international level.

(ii)  The ICSID (Additional Facility) Arbitration Rules

22.  Arbitration under the ICSID Convention is limited to disputes between
investors with the nationality of a State Party and another State Party. However,
the Governing Council of ICSID (comprising the Member States) have also
provided a facility for arbitration between parties one of whom is not a Member
State or a national of a Member State. In accordance with the Additional Facility,
arbitration occurs under the auspices of ICSID but it is not covered by the
Convention itself. In consequence the provisions of the Convention precluding
national courts from reviewing ICSID arbitrations and requiring unconditional
enforcement of awards (subject only to ICSID’s own provisions for revision and
annulment) do not apply to Additional Facility arbitrations — a situation expressly
recognized in Article 1136 of NAFTA. For example, in the Metalclad case, a
NAFTA award made under the Additional Facility Rules was subject to judicial
review in the British Columbia Supreme Court.""

23.  Inaccordance with Article 39 of the Additional Facility Arbitration Rules,'?
the persons present at the hearing are limited to tribunal members and officers, the
parties, their agents, counsel and advocates and witnesses and experts. The tribunal

Association/ICC Court Colloquium on International Arbitration, 29 October 1999
://www.worldbank.org/icsid/news/n-17-1-2.htm).

o (1983) 1 ICSID Reports 410, 412.

10 Ibid.

United Mexican States v Metalclad Corporation, 2001 BCSC 664, 5 ICSID Reports 236;

2001 BCSC 1529. In that case Tysoe J held that the Tribunal erred in taking into account

lﬁquirements of transparency contained in other Chapters of NAFTA in the interpretation of Chapter

12 ICSID/11/Rev. 1, January 2003.
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can decide with the consent of the parties which other persons may attend the
hearings: Article 39(2)."

24.  The extent of confidentiality obligations under the Additional Facility Rules
has been discussed in a number of cases.

25. In Metalclad v United Mexican States (ICSID Case ARB(AF)/97/1),
following a July 1997 procedural meeting convened by the Tribunal in Washington
D.C., Metalclad’s CEO discussed in a conference call with certain shareholders and
brokers some of what had transpired at that meeting. Confidentiality had been
discussed at the procedural meeting briefly and only regarding the deliberations of
the tribunal. Mexico sought an order prohibiting disclosure of any information
regarding the case on the grounds that all matters before the tribunal were sub
Judice and confidential. Metalclad contested the existence of any implied obligation
of confidentiality, noted the absence of any formal agreement on the subject, and
doubted to what extent a confidentiality order could be enforceable having regard
to existing legal regimes such as U.S. securities legislation and the requirements of
the NAFTA Articles 1127 and 1129, in combination with the United States’
Freedom of Information Act (FOIA). The Tribunal declined to issue the order
sought by Mexico. It said:

“There remains nonetheless a question as to whether there exists any
general principle of confidentiality that would operate to prohibit
public discussion of the arbitration proceedings by either party.
Neither the NAFTA nor the ICSID (Additional Facility) Rules
contain any express restriction on the freedom of the parties in this
respect. Though it is frequently said that one of the reasons for
recourse to arbitration is to avoid publicity, unless the agreement
between the parties incorporates such a limitation, each of them is
free to speak publicly of the arbitration. It may be observed that no
such limitation is written into such major arbitral texts as the
UNCITRAL Rules or the draft Articles on Arbitration adopted by
the International Law Commission. Indeed, as has been pointed out
by the Claimant in its comments, under the United States security
laws, the Claimant, as a public company traded on a stock exchange
in the United States, is under a positive duty to provide certain
information about its activities to its shareholders, especially
regarding its involvement in a process the outcome of which could
significantly affect its share value.

The above having been said, it still appears to the Arbitral
Tribunal that it would be of advantage to the orderly unfolding of

" Up until 2002, the Additional Facility Arbitration Rules provided in Article 44(2) that
minutes of hearings “shall not be published without the consent of the parties™. Article 44 has now
been deleted and thus this requirement no longer applies.
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the arbitral process and conducive to the maintenance of working
relations between the Parties if during the proceedings they were
both to limit public discussion of the case to a minimum, subject
only to any externally imposed obliﬁation of disclosure by which
either of them may be legally bound.”"

The Tribunal did find that disclosure by the claimant of specific time limits
discussed in the hearing was a technical violation of the Additional Facility Rules,
but held it was not serious enough to warrant any protective order.

26. In Loewen Group Inc & Raymond L Loewen v United States (ICSID Case
No. ARB(AF)98/3), the Respondent requested that all filings, including the minutes
of proceedings, be treated as open and available to the public. The Claimants
agreed that the minutes and other filings should be made publicly available, but
only after the matter was concluded. In its decision of 5 January 2001, the Tribunal
summarized this aspect of the proceedings as follows.'* By a decision of 28
September 1999,'® the Tribunal noted Article 44(2) of the ICSID Additional
Facility Rules, which at that time provided that the minutes kept of all hearings
pursuant to Article 44(1) “shall not be published without the consent of the
parties”. The Tribunal went on to deny the Respondent’s request “to the extent that
it sought to bring about a situation in which the Tribunal or Secretariat makes
available to the public all filings in this case”. The Tribunal continued:

“In its Decision the Tribunal rejected the Claimant’s submission that
each party is under a general obligation of confidentiality in relation
to the proceedings. The Tribunal stated that in an arbitration under
NAFTA, it is not to be supposed that, in the absence of express
provision, the Convention or the Rules and Regulations impose a
general obligation on the parties, the effect of which would be to
preclude a Government (or the other party) from discussing the case
in public, thereby depriving the public of knowledge and
information concerning government and public affairs. The
Decision [of 29 September] concluded by repeating the comment
made by the Metalclad Tribunal, namely that it would be of
advantage to the orderly unfolding of the arbitral process if during
the proceedings the parties were to limit public discussion to what is
considered necessary.”

As noted above, Article 44(2) of the Additional Facility Rules has now been
deleted.

:; (2000) 5 ICSID Reports 212, 215-216 (para. 13) (emphasis added).

Decision on hearing of the Respondent’s Objection to Competence and Jurisdiction, 5
{Ganuary 2001, available at http://www.state. gov/documents/organization/3921.pdf,

Ibid., paras. 24-28.
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27.  In a later ruling of 2 June 2000, the Tribunal stated that neither decision
“was intended to affect or qualify, or could affect or qualify, any statute-imposed
obligation of disclosure by which any party to the arbitration might be bound.”"’

28.  The issue also arose before a NAFTA Tribunal (of which the author was a
member) in Mondev International Ltd. v United States (ICSID No. ARB(AF)/99/2),
although it was overshadowed by the question of disclosure of pleadings and
rulings under the United States Freedom of Information Act (FOIA), which is
discussed below. In an Order of 13 November 2000, the Tribunal said:

“The Tribunal’s Order and Interim Decision of 25 September, 2000
is not a public document. It represents the outcome of a hearing
before the Tribunal, followed by subsequent written submissions by
the parties, which hearing was itself not open to the public and the
minutes of which are by Article 44(2) of the Arbitration (Additional
Facility) Rules not to be published without the consent of the
parties. Accordingly such Order and Interim Decision should not be
published by the Respondent whether by posting on its Internet site
or otherwise during the pendency of this arbitration.”

29.  Following the Tribunal’s order of 25 January 2001, refusing to prohibit
disclosure by the United States in accordance with its statutory obligations under
the FOIA, the parties jointly sought clarification of whether, in the absence of such
a statutory obligation, the parties were free to publish documents and pleadings.
On 27 February 2001, the Tribunal ordered that...

“unless otherwise ordered by the Tribunal and subject always to any
applicable statutory obligation of disclosure, neither party to this
arbitration shall before the making by the Tribunal of its award
publish the documents the subject of the Order of January 25, 2001
or any other documents filed in these proceedings not being
documents already appearing in a public register maintained by the
Secretariat.”

At the time of its final award dismissing the claim, the Tribunal lifted all
restrictions on publication.'®

30.  In Mondev it was the Claimant which sought non-disclosure and the United
States which resisted it, relying infer alia on the FOIA. Arbitrators usually seek to
maintain some level of balance as between the parties: having on the one hand

17 :
Ibid.
18 Mondev International Ltd, v United States of America, Award of 11 October 2002,

www.state. gov/documents/organization/ 14442 pdf, reprinted in 42 ILM 85.
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denied the Claimant’s request to prevent the United States from disclosing material
under the FOIA, the Tribunal evidently felt that it was appropriate to restrain
temporarily any other form of publication. This decision was of course given prior
to the FTC’s Interpretation, and it represented an exercise of procedural discretion
uninfluenced by that Interpretation.' I discuss below how the issue should now be
dealt with.?’

(iii)  The UNCITRAL Arbitration Rules

31.  The United Nations Commission on International Trade Law (UNCITRAL)
was established by General Assembly Resolution 2205(XXI) of 17 December
1966. Its concem is to further “the progressive harmonization and unification of
the law of international trade”. In 1976 UNCITRAL adopted arbitration rules
which have come to be quite widely used in international arbitration, including
investor-state arbitration. Under Article 1120 of NAFTA, the UNCITRAL Rules
are available to Chapter 11 claimants in claims against Canada.

32, Under Article 25(4) of the UNCITRAL Rules, hearings are to be held in
camera unless the parties agree otherwise. There is no provision requiring
confidentiality of documents prepared for or disclosed in arbitrations, or addressing
publication of the award.?'

33. In Methanex v United States, certain third parties petitioned the Tribunal to
be permitted to intervene as amicus curige. As part of this claim they sought
copies of all documents filed in the arbitration. In a decision of 15 January 2001,
the Tribunal held that as amici have no rights under Chapter 11 of NAFTA, they
were to be treated as any other members of the public. Accordingly, these
materials could only be disclosed as allowed in the consent order of 7 September
2000, under the terms of which “either party is at liberty to disclose the major
pleadings, orders and awards of the Tribunal into the public domain (subject to
redaction of Trade Secret Information)”.* Further, “such materials may however
be derived from the public domain within the terms of the Consent Order ... , or
otherwisezlawfully, but that is quite a separate matter outwith the scope of this
decision”.

1o It was also, partly at least, based on an inference from Article 44(2) of the Additional

Facility Rules, which has since been repealed

20 See below, paragraphs 42-43.

2 The UNCITRAL Notes on Organising Arbitral Proceedings (1996), published in § Tul, J.
Int'l & Comp. L. 411, para. 31 note that “...parties that have agreed on arbitration rules or other
provisions that do not expressly address the issue of confidentiality cannot assume that all
Jjurisdictions would recognize an implied commitment to confidentiality.  Furthermore, the
participants in an arbitration might not have the same understanding as regards the extent of the
confidentiality that is expected.”

2 Decision of 15 January 2001, available at

http://www.state.gov/documents/or: anization/6039.pdf, para. 46.

3 Ibid., para. 47.




34. In S.D. Myers Inc v Canada, a NAFTA Tribunal issued three orders
regarding confidentiality.?* The parties to the case had agreed that the pleadings
could be disclosed to the public subject to a confidentiality agreement. In its
Procedural Order No. 3 of 10 June 1999, the Tribunal ordered that certain pleadings
(including the Notice of Arbitration and the Statement of Claim and Defence) could
be released into the public domain under Article 18 of the UNCITRAL Rules.
However, it ordered that “As a further temporary measure the parties shall not
release into the public domain any other documents prepared in connection with the
proceedings before 30 June 1999 or the date on which the parties enter into a
confidentiality agreement, whichever is the earlier.” In its Procedural Order No. 11
of 11 November 1999, the Tribunal further ordered that all transcripts and other
records of the hearings were to be kept confidential and could only be disclosed
according to the conditions required for “Protected Documents”. Protected
documents were defined as those in respect of which, under NAFTA Article 1129,
a claim of business confidentiality had been made. No protected document could
be published without the consent of the party claiming confidentiality.
Specifically, Procedural Order No. 11 (para. 7) required that:

“If any person in possession of a Protected Document receives a
request pursuant to law to disclose a Protected Document or
information contained therein, that person shall give prompt written
notice to the party that claimed confidentiality over the document so
that party may take such steps as it considers appropriate...”

Paragraphs 8 and 9 of the same Order required Protected Documents to be clearly
marked and to identify the persons to whom protected documents may be disclosed
(e.g., counsel, witnesses). Appended to the Order was a draft confidentiality
agreement for signature by third persons involved in the arbitration, under which
they would agree to keep the information confidential. It allowed any party to
apply to have documents treated differently than as required by the Order. The
Order confirms that under Article 1137 of NAFTA all awards (interlocutory or
final) may be published, as well as all other decisions and orders, unless they
contain information that is to be treated as confidential (paras. 4 and 5).

3s. In a further Procedural Order No. 16 of 13 May 2000, the Tribunal
distinguished NAFTA arbitrations from private commercial arbitrations and denied
the existence in NAFTA arbitrations of any general principle of confidentiality:

“The Tribunal considers that, whatever may be the position in
private consensual arbitrations between commercial parties, it has
not been established that any general principle of confidentiality

24

Two of these are available at http://www.naftaclaims.com. The partial award (13
November 2000) is at 121 ILR 73.
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exists in an arbitration such as that currently before this tribunal.
The main argument in favour of confidentiality is founded on a
supposed implied term in the arbitration agreement. The present
arbitration is taking place pursuant to a provision in an international
treaty, not pursuant to an arbitration agreement between disputing
parties.”?

On the other hand the Tribunal went on to say that:

“It would be artificial and might adversely affect the efficient
organization of Chapter 11 arbitrations proceedings if such materials
were deemed to be less private merely because they were to be
delivered in advance of an oral hearing, or even after to it in the
form of post-hearing briefs. Such written materials effectively form
part of the hearing. The same level of confidentiality that is
conferred on the transcripts of the opening and closing submissions
and witness testimorg' must logically be applied to the equivalent
written submissions.”*

Thus the Tribunal, as in the Mondev case, was prepared to infer from the
requirement of the confidentiality of oral hearings a requirement of confidentiality
of written submissions or pleadings prepared for presentation in such hearings.
This was, however, based on inference, not on the express language of the
UNCITRAL Rules. Those Rules deal expressly with oral hearings and are silent as
to the confidentiality of written pleadings and documentary evidence. Like the
Mondev Tribunal, the S.D. Myers Tribunal was of course not in a position to take
into account the FTC’s Interpretation.

36. By contrast the Tribunal in Pope & Talbot, Inc. v. Government of Canada
was called on to consider issues of confidentiality subsequent to the FTC’s
Interpretation, to which it indicated a degree of hostility. This was another NAFTA
arbitration under the UNCITRAL Rules. At issue was a request for disclosure
under the Access to Information Act (Canada) (ATIA), and the decision is
discussed in more detail below in that context.?’

37.  In 1999 the Tribunal made a procedural order dealing with confidentiality.
After the adoption of the FTC Interpretation of 31 July 2001, the issue arose again
and the Tribunal declined to vary the earlier Order in light of the Interpretation — or
indeed, on the face of things, to show any flexibility in its application of its earlier
Order. The Tribunal said:

25

iy Procedural Order No. 16, 13 May 2000), para. 8 (emphasis in original).

Ibid., para. 12. See the discussion by Fracassi, “Confidentiality and NAFTA Chapter 11
Arbitrations”, (2001) 2 Chicago J. Int'l L. 213, 218.
z See below, paragraphs 80-84.

16




“Canada makes reference to the Interpretation of the NAFTA Free
Trade Commission... arguing that nothing in Chapter 11 imposes a
general duty of confidentiality. This is true, but the remainder of the
Interpretation shows that the NAFTA Parties fully recognized that
there may well be specific requirements of confidentiality that inure
in the Chapter 11 process. Of course, Order No. 5 is such a specific
requirement. It was not a product of a general requirement of
confidentiality but of an agreement between the parties, adopted by
the Tribunal, regarding appropriate treatment of submissions and
other documents.”?

The Tribunal went on to stress that under its procedural order, decisions on
disclosure were for the Tribunal, not for a party. It noted that the Interpretation did
not apply to transcripts of hearings, which are not documents “submitted to, or
issued by, a Chapter 11 Tribunal”.®® It noted that if hearings are to be in camera,
transcripts of those hearings must likewise be covered.°

(d Summary

38. It will be evident that the situation under Chapter 11 has been developing,
and that the decisions so far are not entirely consistent. However I would
summarize the position in the following terms.

39.  NAFTA provides that, unless otherwise agreed by the tribunal and the
parties, actual hearings of Chapter 11 cases are to be heard in camera, and only the
disputing parties and representatives of the NAFTA Parties are entitled to attend.
However each NAFTA Party obtains, as of right, access to pleadings, written
arguments and evidence submitted in Chapter 11 arbitrations.

40.  The FTC Interpretation of 31 July 2001 does not change this situation. But
Section A of the Interpretation does include an undertaking by each NAFTA Party
to make available to the public in a timely manner such pleadings, arguments and
evidence, subject to the redaction of confidential business information, information
which is privileged or otherwise protected from disclosure under the Party’s
domestic law, and information which the Party must withhold pursuant to the
relevant arbitral rules.

41.  In my opinion, Section A of the FTC Interpretation was an entirely proper
exercise of the power conferred by Article 1131(2) of NAFTA. It does not affect
requirements of confidentiality expressly laid down by NAFTA: as we have seen

28 Discussion and Order by the Arbitral Tribunal, 11 March 2002, para. 14.
2 Ibid., para. 15.
3 Ibid.
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there are no such requirements. Nor does it affect the limited express provisions
for confidentiality of oral pleadings arising under the relevant arbitration rules.
Beyond that, it does not affect the power of a Tribunal to impose specific
requirements for the protection of confidential information where this is necessary
for the purposes of the proceedings or for the protection of a party disclosing that
information. On the other hand, it is not now open to a NAFTA Tribunal to use its
general power to regulate the conduct of proceedings (conferred by the relevant
arbitral rules) to impose what amounts to a blanket requirement of confidentiality
of pleadings or evidence.

42. By virtue of the FTC’s Interpretation, the NAFTA Parties are under an
obligation to disclose the information in question unless otherwise prevented from
doing so in terms of that Interpretation. Moreover the Interpretation also provides
authoritative guidance to NAFTA Tribunals as to how to apply their procedural
powers and discretions. It draws a distinction between, on the one hand, “a general
duty of confidentiality” (which does not exist under NAFTA) and, on the other
hand, “limited specific exceptions set forth expressly” in the arbitral rules. Faced
with this interpretation, a NAFTA Tribunal should not interpret the arbitral rules as
by implication imposing any general obligation of confidentiality. Nor should it
exercise general powers (such as the power to regulate the arbitral proceedings) in
such a way as to impose such an obligation.

43, In several cases, NAFTA Tribunals have inferred from express
requirements of confidentiality of oral argument a parallel requirement of
confidentiality of written pleadings and evidence. Whatever the cogency of this
inference before the FTC’s Interpretation, in my view it is incumbent on tribunals
now to apply the distinction between “general” and “specific” limitations and not to
use their general procedural powers to undermine that distinction. There is no
textual prohibition in NAFTA on disclosure of written pleadings or other material
submitted under Chapter 11, and any investor who now'commences a Chapter 11
arbitration will be aware of the States Parties’ commitment to prompt publication
of pleadings and other documents, unless they fall within one of the protected
classes. There is thus no basis for inferences about confidentiality, extending
beyond the actual language of the applicable arbitral rules or the actual needs of a
given case. On the other hand, it is a matter for each Tribunal to assess whether
specific protection should be given, for example to commercial confidentiality.
The power to give such protection is conferred by the arbitral rules. A State Party
to a Chapter 11 arbitration will be bound by a specific confidentiality order, and
other States Parties acquiring access to pleadings and documents under Article
1129 will likewise be required to respect such an order.
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Part IIl. Confidentiality in International Arbitration: Current Practice

44,  Although it has special features, investor-state arbitration has been much
influenced by general trends in international arbitration, including on questions of
procedure.’’ The UNCITRAL Arbitration Rules are themselves applied in a wide
range of arbitrations, including both investor-state arbitration and interstate
arbitration. Thus it is useful to ask whether there is any existing or emerging
consensus on questions of confidentiality and privacy of hearings, pleadings and
awards. In this Part I first review other relevant rules widely used in international
arbitration. I then discuss whether — in the absence of express provision in the
applicable arbitration rules — there is an implied obligation of confidentiality or
non-disclosure in international arbitration, such as could affect a claim of public
access to hearings or to information. As will be seen, the position is a developing
one: a catalyst in this respect was the decision of the High Court of Australia in
Esso Australia Resources Ltd. v Plowman,® refusing to imply an obligation of
arbitral confidentiality into a state contract. Finally, I examine the specific issue of
the relationship between confidentiality in arbitration and requirements under
freedom of information legislation.

(@  Requirements of Confidentiality or Privacy under Major Arbitration
Rules

45.  The arbitration rules surveyed here are those of the International Chamber
of Commerce (ICC), the American Arbitration Association (AAA), the Stockholm
Chamber of Commerce (SCC), the Iran-US Claims Tribunal (I-USCT), the
Permanent Court of Arbitration (PCA), the World Intellectual Property
Organisation (WIPO), the London Court of International Arbitration (LCIA) and
the Centre for Public Resources Rules for Non-Administered Arbitration of
International Disputes 2000 (CPR International Rules).”* All of these provide for
in camera hearings, with access controlled by the parties and/or the tribunal. By
contrast, the only rules which require confidentiality of pleadings are the WIPO
Rules, the LCIA Rules and the CPR International Rules.

) ICC Arbitration

3
312984).

For example see K-H Bockstiegel, Arbitration and State Enterprises (Deventer, Kluwer,

(1995) 183 CLR 10.

Other arbitral bodies include the Singapore International Arbitration Centre (rules based on
the UNCITRAL Rules), the Hong Kong International Arbitration Centre (rules based on the
UNCITRAL Rules), the German Institute of Arbitration (s. 43.1 of the rules require the parties,
arbitrators and the secretariat to maintain confidentiality with respect to the conduct of the
arbitration and in particular regarding the parties involved, the witnesses, the experts and other
evidentiary materials). The German Supreme Court has held that any arbitration agreement carries
with it an implied duty of confidentiality by the parties: see Berger, “The Arbitration Agreement
Under the Swedish Arbitration Act 1999 and the German Arbitration Act 1998” (2001) Arbitration
International 389, 398.
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46.  The International Chamber of Commerce (ICC) is the most important
institution conducting international commercial arbitrations. Under Article 21(3)
of the current Arbitration Rules (effective 1 January 1998), hearings are
confidential, and except with the approval of the tribunal and the parties, persons
not involved in the proceedings may not be admitted. By adopting the ICC Rules
to govern the resolution of their dispute, the parties agree that the proceedings shall
be private. The ICC makes copies of the award available only to the parties
(Article 28(2)).

47.  There is no provision requiring the parties to an ICC arbitration to keep
arbitration information, including awards, confidential. In preparing the 1998
Rules, the ICC considered but rejected a proposed general provision requiring the
parties to respect the confidentiality of the arbitration proceedings.** The
explanation was that the number of legitimate possible exceptions to any such rule
and the fact that requirements of national law concerning confidentiality of arbitral
proceedings were in a state of development and conflict made it difficult to
articulate a general principle capable of generating a consensus.>* Craig, Park and
Paulsson, the authors of the leading text on ICC arbitration, conclude from a survey
of the national jurisprudence that. ..

“[t]hese conflicting cases support the ICC’s conclusion, during the
revision of the Rules in 1998, that there is insufficient consensus on
the existence and extent of an implied agreement of confidentiality
between the parties and also to what extent such an agreement can
bind the other garticipants in the arbitral process (witnesses, experts,
counsel, etc.).” 6

In practice, arbitrators often propose that a conﬁdentialitg/ clause be included in the
terms of reference to be agreed and signed by the parties.’” In the absence of such a
clause, however, their powers are more limited. Article 20(7) authorizes the
tribunal to take measures to protect trade secrets and confidential information.>® [t
has been suggested that the reference to “confidential information” is “nevertheless
sufficiently broad that an order of the Arbitral Tribunal could also extend to
documents produced for the purpose of the arbitration itself, such as pleadings,

M For earlier practice see, e.g., ICC Case No. 6932, Austrian Party v French Party (1994)

121 Journal du Droit International 1065,

3 Y Derains & EA Schwartz, 4 Guide to the New ICC Rules of Arbitration (The Hague,

Kluwer Law International, 1998), 12-13; WL Craig, WW Park & J Paulsson, International Chamber

of Commerce Arbitration (3" edn., Dobbs Ferry NY, Oceana, 2000) 3 13-14; E Schwartz,

;;Inteman;%q;l gl;;mber of Commerce: International Arbitration Rules”, INTALR (1997), N1-5, N4.
id., 317.

Craig, Park & Paulsson, 312; H Bagner, “Confidentiality — A Fundamental Principle in

3I:memational Commercial Arbitration?” (2001) 18(2) Journal of International Arbitration 243.

Craig, Park & Paulsson, 314,

37

20




witness statements and the Award, or other information relating to the arbitration or
even its existence, to the extent appropriate.”>® But unless the applicable curial law
(i.e., the lex arbitri) of the ICC tribunal imposes a requirement of confidentiality, it
is doubtful that the tribunal can go beyond the scope of Article 20(7) in prohibiting
disclosure.

48.  In Andersen Consulting v Arthur Andersen and Andersen Worldwide (28
July 2000), the respondents claimed that the claimants had acted improperly by
publicly disclosing the initiation of the arbitration and the circumstances that
prompted it. According to a published commentary:

“The arbitrator ruled that the Claimants had a legitimate interest in
informing their clients of developments and paid scant attention to
the widely proclaimed confidentiality of arbitration. It bears noting
in this regard that the ICC Arbitration Rules do not expressly impose
any general duty of confidentiality on the parties to an ICC
Arbitration... The view that arbitral awards should be freely
exposed to public scrutiny is steadily gaining ground... Andersen
Consulting had to inform its numerous customers, who knew that
the arbitration had been pending, of the outcome. It judged that this
could best be done by publishing the entire award. This appears to
have been a reasonable judgment.”*

(i)  The London Court of International Arbitration

49.  The London Court of International Arbitration (LCIA) is a significant
private arbitration association. Article 19.4 of the LCIA Rules*' provides “All
meetings and hearings shall be in private unless the parties agree otherwise in
writing or the Arbitral Tribunal directs otherwise.” In contrast with the ICC Rules,
Article 30.1 of the LCIA Rules contains a comprehensive confidentiality provision.
It provides that unless the parties otherwise agree in writing, they...

“undertake as a general principle to keep confidential all awards in
their arbitration, together with all materials in the proceedings
created for the purpose of the arbitration and all other documents
produced by the other party not otherwise in the public domain —
save and to the extent that disclosure may be required of a party by
legal duty, to protect or pursue a legal right or to enforce or
challenge an award in bona fide legal proceedings before a state
court or other judicial authority.” (emphasis added).

3 Derains & Schwartz, 264.

“The Andersen Arbitration” (2000) 10 Am Rev. Int’l Arb. 437, 439.
Available at http://www.Icia-arbitration.com/arb/uk.htm.
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This provision was added in 1998 by amendment to the rules, following the 1995
decision of the Australian High Court in the Esso case *2

50.  In addition, the LCIA will not publish any award or part of an award
without the prior written consent of all the parties and the tribunal (Article 30.3).

(iii)  The American Arbitration Association

51.  Under Article 20(4) of the AAA Rules (effective 1 November 1998),
hearings are private unless the parties agree otherwise or the law provides to the
contrary.”® An award may be made public only with the consent of all parties or as
required by law: Article 27(4). Confidential information disclosed during the
arbitration must not be divulged by the tribunal or the AAA Administration: Article
34. There is no provision requiring the parties to keep information relating to or
disclosed in the arbitration confidential and so in the absence of a specific
confidentiality agreement between the parties, the existence of an obligation of
confidentiality will depend on whether it is implied under the lex arbitri.

(iv)  The Stockholm Chamber of Commerce

52.  The Rules of the Arbitration Institute of the Stockholm Chamber of
Commerce** provide that the Institute and the arbitral tribunal respectively must
maintain the confidentiality of the arbitration (Articles 9, 20(3)). These provisions
are directed at the Institute and the tribunal rather than the parties.

1)) The CPR International Rules

53. The only major alternative to the UNCITRAL Arbitration rules for ad hoc
arbitration currently available are the CPR Rules for Non-Administered Arbitration
of International Disputes 2000. They are published by the Center for Public
Resources Institute for Dispute Resolution, a major alternative dispute resolution
organizations in the United States. The CPR International Rules provide for a
broader scope of confidentiality than do many of the other leading sets of
arbitration rules, including the UNCITRAL Rules. Rule 17 states:

“Unless the parties agree otherwise, the parties, the arbitrators and
the Neutral Organization shall treat the proceedings, any related
disclosure and the decisions of the Tribunal, as confidential, except
in connection with judicial proceedings ancillary to the arbitration,
such as a judicial challenge to, or enforcement of, an award, and

a2 (1995) 183 CLR 10.
“ Text in A Redfern & M Hunter, Law and Practice of International Commercial Arbitration
(3rd edn, London, Sweet & Maxwell, 1999) 509.

Available at h:gg://www.chamxr.sg/_ami&atign/englisl_m
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unless otherwise required by law or to protect a legal right of a
party. To the extent possible, any specific issues of confidentiality
should be raised with and resolved by the Tribunal.”**

(Vi) The Permanent Court of Arbitration

54.  The Permanent Court of Arbitration (PCA) was established in 1899 as the
forerunner of modern dispute settlement arrangements. Its focus was initially on
the confidential settlement of disputes between States by mediation, inquiry or
arbitration.*® The PCA itself is a secretariat, not a judicial body. As such, it has
extended its scope more recently to cover, as well as interstate arbitration, mixed
arbitration and even private arbitration.*

55.  The PCA Optional Rules for Arbitrating Disputes Between Two States
(1992) are based on the UNCITRAL Arbitration Rules with modifications to reflect
the public international law character of interstate disputes. Hearings are held in
camera, unless the parties agree otherwise: Article 25(4). The award may only be
made public with the consent of the parties: Article 32(5). So far as the parties are
concerned, there are no express confidentiality provisions in the PCA Rules.

56.  The same provisions are contained in the PCA Optional Rules for
Arbitrating a Dispute between Two Parties of Which Only One Is a State,*® and for
disputes where an international organization is a party.*

57. The PCA Optional Rules for Arbitration of Disputes Relating to Natural
Resources and/or the Environment, which provide for mixed arbitration, were
approved 19 June 2001 by the Administrative Council. They set out more
elaborate rules to preserve confidentiality between the parties.  Article 15(4)
provides that a party may apply to the arbitral tribunal to have any information it
wishes or is required to submit in the arbitration classified as confidential, setting
out the reasons for its application. The arbitral tribunal shall determine “whether
the information is to be classified as confidential and of such a nature that the
absence of specific measures of protection in the proceedings would be likely to

" See RH Smit, “The Newly Revised CPR Rules for Non-Administered Arbitration of
International Disputes” (200 1) 18(1) Journal of International Arbitration 59.

Under the Hague Convention for the Pacific Settlement of International Disputes, 29 July
1899, arbitral proceedings were “only public if it be so decided by the Tribunal, with the assent of
the parties” (Article 41), although the Award was to be read in public (Article 53). The equivalent
?7rovisions of the further Convention of 18 October 1907 are Articles 66 and 80.

See Permanent Court of Arbitration, Basic Documents (The Hague, 1998) for the various
texts, which are also available at http://www.pca-cpa.org.

PCA Optional Rules for Arbitrating Disputes between Two Parties only one of which is a
State (1993), Articles 25(4), 32(5).
® PCA Optional Rules for Arbitration Involving International Organizations and States
(1996), Articles 25(4), 32(5); PCA Optional Rules for Arbitration between International
Organizations and Private Parties (1996), Articles 25(4), 32(5).

23




cause serious harm to the party or parties invoking its confidentiality. If the
tribunal so determines, it shall decide and communicate in writing to the parties and
the Registry under what conditions and to whom the confidential information may
in part or in whole be disclosed and shall require any person to whom the
confidential information is to be disclosed to sign an appropriate confidentiality
undertaking”.

(vii)  The Iran-US Claims T; ribunal

58.  The Iran-US Claims Tribunal was established pursuant to the Algiers
Accords in order to settle the hostages crisis, as well as to resolve pending disputes
between nationals of one State and the other. The Tribunal also has jurisdiction in

59.  The Tribunal’s Rules are based on the UNCITRAL Rules with
amendments. Article 25(4) provides that hearings shall be in camera. On the other
hand, once issued, all awards and decisions are to be made available to the public:
Article 32(5).>! The parties can request the Tribunal to decide that it will not make
public the entire award or other decision, but will instead publish a redacted version
removing the names of the parties, other identifying facts and trade or military
secrets. There are no provisions specifically addressing the confidentiality of
information pertaining to or disclosed in proceedings before the Tribunal.
Moreover, according to one commentator, there has been no particular pattern in
Iran-US tribunal decisions granting confidentiality under Article 32(5), so they are
of little use in developing guiding principles in this area,

(viii)  Arbitration under the WIPO Rules

60.  The World Intellectual Property Organization (WIPO) is a UN specialized
agency concerned with the harmonization and implementation of intellectual
property standards and rules. Because of the context in which highly sensitive
trade secrets and proprietary information is involved, the WIPO Rules®? contain
comprehensive and detailed confidentiality provisions. Under Article 52 a party
may apply for a determination by the tribunal that certain information be classified
as confidential, provided the information is in the possession of the party, not
accessible to the public, of commercial, financial or industria] significance, and is

50 See CN Brower & JD Brueschke, The Iran-United States Claims Tribunal (Kluwer, The
Hague, 1998).

31 Tribunal decisions and awards have been widely published: see, e.g., Iran-U.S, Claims
Tribunal Reports (vols. 1-33).

52 JJ Van Hof in Commentary on the UNCITRAL Rules — Their Application by the Iran-U.S.
Claims Tribunal (Nijhoff. The Hague, 1991), 224-5.

33 See Redfern & Hunter (3" edn) 586.
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treated as confidential by the party possessing it. Hearings will be held in private,
unless the parties agree otherwise (Article 53). In accordance with Articles 73 and
75, the parties (who are usually commercial competitors) are required to maintain
confidentiality even as to the existence of the arbitration: they may not unilaterally
disclose the existence of the arbitration to any third party except to the extent
necessary in connection with a court challenge to the arbitration or an action for
enforcement of an award, or unless required to do so by law or by a competent
regulatory body. Disclosure is allowed only to the extent legally required and
details of the disclosure must be provided to the other party and the tribunal.
Notwithstanding these requirements, a party may disclose to a third party the names
of the parties to the arbitration and the relief requested for the purpose of satisfying
any obligation of good faith or candor owed to that third party.

61.  In addition, under Article 74 any documentary or other evidence given by a
party or a witness in the arbitration must be treated as confidential and, to the
extent that it describes information not in the public domain, it must not be used or
disclosed to any third party by a party whose access to that information arises
exclusively as a result of its participation in the arbitration for any purpose, without
the consent of the parties or order of a competent court.

62.  The WIPO Center and the arbitrator must maintain the confidentiality of the
arbitration, the award and, to the extent that they describe information that is not in
the public domain, any documentary or other evidence disclosed during the
arbitration, except to the extent necessary in connection with a court action relating
to the award, or as otherwise required by law, except that the Center may include
information concerning the arbitration in any aggregate statistical data that it
publishes concerning its activities, provided that such information does not enable
the parties or the particular circumstances of the dispute to be identified.**

(b)  The Existence of an Implied Obligation of Confidentiality

63.  Inthe absence of €xpress provisions in the arbitration rules (such as those of
WIPO, the CPR International Rules or, since 1998, the LCIA), the question is

64.  InUS. v Panhandle Eastern Corp,” the United States sought production of
documents from Panhandle which related to an ICC arbitration to which the
Algerian national oil company was a party. The discovery request was
comprehensive, seeking all documents including briefs, correspondence and other

4 See WIPO Rules, Article 76. See further H Smit, “Confidentiality: Articles 73 to 76”
(1998) 9 Am. Rev. Int’l Arb. 233,
s (1988) 118 FRD 346 (DC, Delaware).
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papers filed with or submitted to the arbitrators, or their delegates, communications
between the defendants, depositions or other witness statements, transcripts of the
hearings, proposals to settle and inter-company documents. Panhandle refused to
produce the arbitration documents unless the U.S. agreed to a protective
confidentiality order, agreeing not to copy or take notes from the documents.
Another defendant, PEPL, also sought a protective order for the confidentiality of
documents submitted in the arbitration.

65. The Court noted that under the Federal Rules of Civil Procedure, a party
may be granted a protective order only if it can show a good cause by
demonstrating, through specific examples rather than broad-sweeping allegations, a
particular need for protection.’ The Court found that PEPL did not meet its burden
of showing good cause, as it relied only on the argument that the ICC Rules
required the documents to be kept confidential and that disclosure would cause
economic injury. The Court found that the ICC Rules did not lay down any general
obligation of confidentiality for the parties, nor was there a confidentiality
agreement between them.

66.  In Esso Australia Resources Ltd v Plowman,’’ a majority of the High Court
of Australia held that there was in the circumstances no implied obligation of
confidentiality in respect of a consensual commercial arbitration. Esso had entered
into an arbitration with two public utilities, GFC and SEC, concerning proposed
increases in prices of gas under their supply contract. Before the arbitration was
completed, the Victorian Minister for Energy and Minerals brought an action
against all the parties seeking a declaration that the information disclosed in the
arbitration was not subject to any obligation of confidence. Mason CJ, giving the
majority judgment, noted that the arbitration was “private in the sense that it is not
open to the public”. He preferred to see “the private character of the hearing as
something that inheres in the subject matter of the agreement to submit the disputes
to arbitration rather than attribute that character to an implied term”.*® However, he
denied the existence of any broader obligation of confidentiality, pointing out that
no confidentiality obligation attached to witnesses, that the award could become
public in court proceedings relating to the arbitration and that disclosure may be
required, for example, by an insurance policy or by legislation. For all these
reasons, he held that, in Australia, confidentiality is not an essential attribute of
private arbitration “imposing an obligation on each party not to disclose the
proceedings or documents and information provided in and for the purposes of the
arbitration”.”® Further, no term of confidentiality needed to be implied into the
arbitration agreement to give business efficacy to the contract.5 On the other hand

56 Ibid., 349.

:’ (1995) 183 CLR 10.
8 Ibid., 26.

» Ibid., 29-30.

“®  Ibid, 30-31.
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he accepted that an obligation of confidentiality is owed in respect of documents
produced compulsorily under a discovery order by the tribunal (by analogy with the
same rule applying in litigation before a court): again, however, that obligation is
subject to the public’s legitimate interest in obtaining information about the affairs
of public authorities.®’

67.  Toohey J, dissenting, upheld an implied term of confidentiality in
commercial arbitration agreements, on the basis that “no sharp distinction can be
drawn between privacy and confidentiality in this context. They are, to a
considerable extent, two sides of the same coin. ...surely [privacy] exists only in
order to maintain the confidentiality of the dispute...”62 However, even he denied
the existence of any general obligation of confidentiality: it was “necessary to focus
on particular categories of documents and information”,63 and there could be a
public interest exception to the principle of confidentiality.

68.  Commonwealth of Australia v Cockatoo Dockyard Pty Ltd was heard by the
Court of Appeal of New South Wales soon after judgment in Esso was delivered.®
It concerned the scope of the court to review procedural orders given by an
arbitrator concerning confidentiality. The claimant sought a review of the order, in
order to inform the public of matters covered by the arbitration which were
potentially relevant to public safety. The Court declared that the arbitrator did not
have the power to give the directions ordered. Kirby P. observed:

“[w]ere the law otherwise, a question would be raised as to how the
Commonwealth, with its large constitutional and legal rights and
duties could ever submit to a private arbitration the result of doing
which might be to surrender its governmental rights and duties
completely to procedural orders of an arbitrator which were
effectively if not entirely unreviewable.”®*

The Court of Appeal was also prepared to limit the ambit of confidentiality with
respect to a party’s own documents, even in normal situations when the public
interest is not invoked: it was not prepared...

“to cast the net of confidentiality protection so wide that it embraces
a party’s own documents perhaps prepared for the purposes of the
arbitration but having a wider interest and utility.”%

61 Ibid., 32-33. See also Brennan J (concurring), ibid., 36.

62 Ibid., 42.

63 Ibid., 46.

64 (1995) 36 NSWLR 662.

6s (1995) 36 NSWLR 662, 680.
66 Ibid.
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69.  Unlike Esso and Cockatoo Dockyard, the leading English case, Ali Shipping
Corporation v Shipyard T rogir,%” concerned an arbitration between private
commercial parties. In an earlier arbitration Ali had secured an award against the
shipyard for failing to build a ship in accordance with the contract. The shipyard
did not pay but reactivated arbitration proceedings against three of Ali’s sister
companies (all one-ship companies), which also had shipbuilding contracts with the
shipyard, for failing to meet the first installment payments of their respective
contracts. The shipyard intended to rely on certain documents (the written opening
submissions of Ali, the award and reasons, and transcripts of oral evidence) and the
reasoning of the award of the arbitrator to rebut contentions put forward by the
three companies and to support a plea of issue estoppel. Ali sought and obtained an
injunction to prevent disclosure of the materials, arguing that use of the material
would amount to a breach of the shipyard’s implied obligation of confidentiality.
The shipyard appealed.

70. At first instance, Clarke J held that the injunction would be discharged in so
far as there was no need to imply a term requiring confidentiality into the contract
between Ali and the s ipyard in respect of the sister companies because the
companies were so closely related, and so there was no reason as a matter of
business efficacy why the shipyard could not pass on information relating to Ali to
the arbitrators in a dispute with those companies. However, a term should be
implied requiring confidentiality vis-a-vis unrelated third parties.

71.  The Court of Appeal overturned Clarke J’s decision, holding that a term of
confidentiality in an arbitration clause was implied by law as a necessary incident
of a definable category of contractual relationship, i.e. private commercial
arbitration.®® Potter L) (delivering the judgment of the Court) continued:

“While acknowledging that the boundaries of the obligation of
confidence which thereby arise have yet to be delineated... the
manner in which that may best be achieved is by formulating
exceptions of broad application to be applied in individual cases. ..
As to those exceptions, it seems to me that, on the basis of
present decisions, English law has recognized the following
exceptions to the broad rule of confidentiality: (i) consent i.e. where
disclosure is made with the express or implied consent of the party
who originally produced the material; (ii) order of the Court, an
obvious example of which is an order for disclosure of documents
generated by an arbitration for the purposes of a later Court action;
(iii) leave of the Court. It is the practical scope of this exception i.e.
the grounds on which such leave will be granted, which gives rise to

:: [1998] 2 Al ER 136 (CA). See also Dolling-baker v Menett | 1990] 1 WLR 1205 (CA).
Ibid., 146-147. It is worth noting that counsel for the shipyard conceded the existence of an
implied term of confidentiality.

28




difficulty. However, on the analogy of the implied obligation of
secrecy between banker and customer, leave will be given in respect
of (iv) disclosure when, and to the extent to which, it is reasonably
necessary for the protection of the legitimate interests of an
arbitrating party. In this context, that means reasonably necessary
for the establishment or protection of an arbitrating party’s legal
rights vis-2-vis a third party in order to found a cause of action
against that third party or to defend a claim (or counterclaim)
brought by the third party...

...Although to date this exception has been held applicable
only to disclosure of an award, it is clear ... that the principle also
covers pleadings, written submissions, and the proofs of witnesses
as well as transcripts and notes of the evidence given in the
arbitration...”®

Potter LJ also recognized an exception for cases where disclosure was in the
“interests of justice”, citing an earlier case’ where it was held that a party to court
proceedings was entitled to call upon expert evidence from an earlier arbitration
where the views of the expert were inconsistent with those from the earlier
arbitration. He expressly distinguished this public interest exception from the
“wider issues of public interest” contested in the Esso case.’' It was not necessary
to address the Esso public interest exception in the case before him.

72.  In the event the Court rejected the claim that disclosure of the documents
was “reasonably necessary” as there was no prospect of success of a plea of issue
estoppel on the basis of the materials before the Court.”

73. It should be noted that in 1996, England introduced a new Arbitration Act,
after careful consideration and consultation. It is significant that, despite the Esso
decision and its divergence from previous English case-law, it was decided not to
incorporate any rules or principles relating to privacy and confidentiality in
arbitrations. Lord Justice Saville explains the reasoning (which reflects the
reasoning of Mason CJ’s majority judgment in Esso) as follows:

“The reason was that this is a developing topic and it is simply not
possible to frame more than the most general principles. It would

g Ibid., 651-652.

7 London & Leeds Estates Ltd v Paribas Ltd (No.2), [1995] 2 E.G. 134.

n [1998] 2 All ER 136, 147.

72 For a comparative discussion of the Al Shipping and Esso cases, see P Sheridan, “Privacy
and Confidentiality — Recent Developments: the Divergence Between English and Australian Law
Confirmed” (1998) 1 Int. A.L.R 171. More recently the Privy Council has implied into a strict
confidentiality agreement an exception allowing the successful party to disclose the award as
necessary in a subsequent arbitration in order to enforce or defend its rights: Associated Electric &
Gas Insurance Services Ltd v European Reinsurance Co of Zurich, Privy Council, 30 January 2003.
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have been possible to say that arbitrations and arbitration
proceedings are private and confidential; but between whom? The
present English law appears to rest the proposition that arbitration is
private and confidential on the basis of an implied term of the
arbitration agreement, but if this is so, those who are not bound by
that agreement can hardly be subject to the obligation. Again, who
is to be treated as a party? In the context of much commercial
arbitration, the contest is in truth between insurers, but they are not
parties. Are they, the people who are paying, not to be kept
informed about the arbitration? What about a company that is party
to an arbitration agreement? Must it keep what is going on
confidential and thus (in certain cases at least) keep from its
shareholders information which would be needed in order to give a
fair and true picture of the financial position of the company, which
they are required to do by law? What about government bodies who
are arbitrating? Does not the public have a legitimate interest in
what is going on? ... the best we could have done would be to have
stated some general rule about privacy and confidentiality and made
it subject to ‘all just excsgtions’. That, of course, would have told
the reader nothing at all.”

74.  In 2000, the Swedish Supreme Court adopted a similar position to that taken
by the Australian High Court in the Esso case. In Bulgarian Foreign Trade Bank
Ltd v Al Trade Finance Inc,” the claimant procured the publication of a tribunal’s
award confirming jurisdiction. The Bank, the unsuccessful respondent to that
award, sought to have it set aside by the tribunal on grounds of alleged breach of
confidentiality; the tribunal refused and issued a final award. The Supreme Court
upheld the award, denying the existence of any implied obligation of
confidentiality. The Supreme Court noted that the recent Swedish Arbitration Act
of 1999 did not incorporate any rule on confidentiality, that no opinion in the
Swedish legal literature could be found on the subject, and that a comparative
review of other jurisdictions produced no international consensus that could assist
the Court.”

n (1997) 13 Const. L.J. 410-17, 410-11.

" Stockholm City Court decision of 10 September 1998 reproduced (1998) 13(1) Mealey's

International Arbitration Report A-1; Svea Court of Appeal decision of 30 March 1999 reproduced

in (1999) 14(4) Mealey's International Arbitration Report A-1.

s Fracassi, 214. See also C Romander, “Confidentiality in Swedish Arbitration

Proceedings”, para. 34,

http://www.chamber, bitration/share files/articles/arkiv/confidentiali sve.html; MJ

f‘;alldztein & AK Bjorklund, “International Commercial Dispute Resolution”, (2002) 36 Int’l Lawyer
, 4185,
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75. A recent review of domestic arbitration legislation showed that only the
New Zealand legislation — the Arbitration Act 1996 — has an express provision
requiring confidentiality of the arbitration.”’

76.  Following this trend, the preponderant view in the literature is that it cannot
be assumed that there is any general implied obligation of confidentiality in
arbitration,”® although some writers continue to favour the older approach.”

(c) Confidentiality and Freedom of Information Legislation

77.  In contractual arbitration it is recognised that a party to arbitration may be
subject to legal obligations of disclosure (e.g. an insured person under an insurance
contract, a company in relation to a corporate regulator). Evidently no contractual
obligation of non-disclosure, express or implied, can prevail against an obligation
imposed by statute, and this would be true for government agencies which are
parties to arbitration in respect of their obligations under freedom of information
legislation.’® The position in international arbitration is not necessarily the same.

% A Brown, “Presumption Meets Reality: An Exploration of the Confidentiality Obligation in
International Commercial Arbitration™, (2001) 16 Am. U. Int’l L. Rev 969, 991-992.
n The Arbitration Act 1996 (NZ), s. 14 provides:

“1) Subject to subsection (2), an arbitration agreement, unless otherwise agreed by the

parties, is deemed to provide that the parties shall not publish, disclose, or communicate

any information relating to arbitral proceedings under the agreement or to an award made

in those proceedings.

) Nothing in subsection (1) prevents the publication, disclosure, or communication

of information referred to in that subsection--—

(a) If the publication, disclosure, or communication is contemplated by this Act; or

(b) To a professional or other adviser of any of the parties.”
n F Fracassi, (2001) 2 Chicago J. Int’l L. 213; GB Bom, p. 9; J Reed Haynes, “International
Arbitration may not be as confidential as you think or want”, in SN Frommel & BAK Rider eds.,
Conflicting Legal Cultures in Commercial Arbitration — Old Issues and New Trends (1999), p. 99;
JJ Coe Jr., International Commercial Arbitration: American Principles and Practice in a Global
Context (1997), pp. 179, 261; J Paulsson & N Rawding, “The Trouble With Confidentiality”, (1995)
11 Arbitration International 303; C Pearce & J Coe Jr. “Arbitration under NAFTA Chapter 11:
Some pragmatic reflections upon the first case filed against Mexico”, (2000) 23 Hastings Int'l &
Comp L. Rev. 311; J Epstein, “The Use of Comparative Law in Commercial International
Arbitration and Commercial Mediation” (2001) 75 Tul. L. Rev. 913; L Yves Fortier, “The
Occasionally Unwarranted Assumption of Confidentiality”, (1999) 15 Arbitration International 131,
and the expert reports of Julian Lew and Hans Smit in the Esso case, excerpted in (1995) 11
Arbitration International, 283, 297. See also, H Smit, “Note”, (1995) 11 Arbitration International
299, 300.
» See, e.g., Redfern & Hunter (3™ edn) 27-30; M Odams de Zylva & R Harrison eds.,
International Commercial Arbitration — Developing Rules for the New Millenium (2000), pp. 57 (T
Allen), 191 (V Smith); Stewart Boyd, Expert Report (for the applicant) in the Esso case, reported in
Arbitration International 11 (1995) 265, 267, 270; P Sanders, Quo Vadis Arbitration? Sixty Years of
Arbitration Practice (1 999), p. 4-6.
%0 For a discussion of freedom of information regimes around the world see RS Baxter,
“Public Access to Information Held by Government” [1997] Journal of Business Law 199. Since
Baxter’s article, England has passed its Freedom of Information Act 2000.
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For example the procedural obligations of the parties to an ICSID arbitration arise
under the ICSID Convention and Rules, and in principle a State may not a rely on
its own domestic law as a ground for refusal to comply with its international
obligations.®! On the other hand, the existence of domestic law requirements on a
party to disclose information is a relevant factor for an international tribunal —
whether the party is a company required to disclose information to shareholders or
auditors, or a government agency bound by freedom of information legislation.

78.  The latter issue arose in the Mondev case. The applicant objected to the
release by the United States under its Freedom of Information Act (FOIA) of the
United States’ written submissions to the Tribunal, as well as of correspondence
with the claimant’s counsel and the Tribunal. The position is described as follows
in the Tribunal’s final award of 11 October 2002:

“29. On 13 December 2000, the Respondent informed the
Tribunal that it had received and intended to comply with a request
under the FOIA for the release of certain of the Respondent’s
written submissions to the Tribunal and of certain letters that it had
addressed to the Claimant and the Tribunal. By letter of 28
December 2000, the Claimant informed the Tribunal that it objected
to such release and stated its grounds for that objection. Each party
subsequently made written submissions in support of its contentions
regarding such proposed release. On 25 January 2001, the Tribunal
issued an order and interim decision in which it expressed the view
that in general terms the ICSID (Additional Facility) Rules did not
purport to qualify statutory obligations of disclosure which might
exist for either party. Since it appeared that the FOIA created a
Statutory obligation of disclosure for the Respondent, the Tribunal
rejected the Claimant’s request for the Tribunal to prohibit the
Respondent from releasing its submissions and correspondence in
the case pursuant to the FOIA.”%

79. As a member of the Mondev Tribunal, the author should be cautious in
commenting on the decision. Two points may, however, be made. First (as already
noted), the decision predates the FTC Interpretation of 31 July 2001, which is now
the governing document in terms of information submitted to or issued by a
Tribunal under Chapter 11. Secondly, the Tribunal did not purport to determine the
scope of FOIA obligations, hence the use of the term “appeared” in the above
passage. Evidently it is a matter for the United States authorities responsible for

8 See ILC Articles on Responsibility of States for Internationally Wrongful Acts (2001),
annexed to GA Resolution 56/83, 12 December 2001, Article 3 & commentary, in J Crawford, The
International Law Commission’s Articles on State Responsibility (CUP, Cambridge, 2002), 86-90.
82 Mondev International Ltd. v United States of America, Award of 11 October 2002,

www.state.gov/documents/organization/ 14442.pdf, in press in 6 ICSID Reports (emphasis added).
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the FOIA to determine the scope of its provisions and of the various exceptions.
Nonetheless, the Tribunal was evidently sensitive to the requirements of the United
States under FOIA, which pre-existed NAFTA and which were themselves sought
to strike a balance between citizens® access to information and issues of
commercial confidentiality.

80. A somewhat different approach was taken by an UNCITRAL Tribunal in
Pope & Talbot, Inc v Canada. There the applicant sought a declaration that
Canada not release documents, including transcripts of hearings, which it had stated
it would release under the Access to Information Act (ATIA).%® The applicant
claimed that the publication would violate an earlier procedural order (Order No. 5)
on confidentiality, as well as the UNCITRAL Rules themselves. In an Interim
Order dated 5 March 2002, the Tribunal requested Canada to delay releasing the
documents so as to allow the Tribunal to consider the issue in light of further
Canadian documents not yet received by all members of the Tribunal. Canada
responded by pointing out that it had no authority under the Act to grant this
request. The Tribunal then ruled (on an interim basis, until it could make a final
decision pending receipt of the Canadian documents) that certain identified
documents were confidential within the meaning of its previous confidentiality
order and that release, in some cases, would also breach Canada’s obligations under
NAFTA. The Tribunal expressed the view that “simple fairness necessitate[s] an
interim ruling on the Investor’s request so as to permit it to have at least some
opportunity to seek relief from the Canadian courts, if it so desires”.®

81.  In further proceedings, Canada denied that the documents came under any
exceptions to disclosure under the ATIA, asserted that Order No. 5 allowed their
release under Canadian domestic law provided 30 days prior notice was given to
the other party, and argued that the UNCITRAL Rules did not prevent disclosure.
In any event, in its view, neither Order No. 5 nor the UNCITRAL Rules “could
purport to affect or modify statutorily mandated disclosure requirements.” Canada
relied inter alia on the FTC’s Interpretation of 31 July 2001.

82.  Inits subsequent Decision and Order, given on 11 March 2002, the Pope &
Talbot Tribunal ruled that the documents in question were confidential in terms of
Order No. 5 and that both parties were obliged to keep them confidential. In
particular it relied on the general power of a Tribunal under Article 15 of the
UNCITRAL Rules to “conduct the arbitration in such a manner as it considers
appropriate”. It stressed that Order No. 5 had allowed publication of the pleadings,
but with confidential business information to be redacted. To the extent that
Canada claimed Order No. 5 implicitly recognized disclosure pursuant to domestic
law, the Tribunal held that the Order contemplated that disputes over release of
documents will be determined by the Tribunal. Evidently, the Tribunal envisaged

3 R.S.C. 1985, c. A-1.
Para. 6, Interim Order, S March 2002, available at www.naftaclaims.com.
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that specific orders for confidentiality under Chapter 11 would prevail over FOIA
legislation. The Tribunal distinguished the confidentiality ruling in Mondev
International Ltd. v United States on the ground that there was no confidentiality
order in that case.

83.  In fact the ATIA itself has a number of exceptions to disclosure, which
might have covered at least some of the documents sought to be protected in Pope
& Talbot. For example, if the information Canada sought to disclose in Pope &
Talbot had been genuinely confidential business information, it would apparently
be protected from disclosure under ATIA s. 20.

84.  Evidently, in the context of international arbitration there is some potential
for conflict between the authority of the tribunal to deal with individual issues of
confidentiality, on the one hand, and the domestic law obligations of NAFTA
Parties under freedom of information legislation to release documents in their
possession, on the other hand. In practice (as in the Mondev case) it will usually be
possible to resolve difficulties that arise in the particular case, e.g. by redaction or
by the concurrent application of exceptions to disclosure by the tribunal and
national authorities. In such cases there is no presumption of conflict or
inconsistency. It is true that problems did arise in the Pope and Talbor case, but
there were special features in that case, and I do not believe such conflict represents
the norm.

) Summary
85.  I'would summarize this review of the international experience as follows.

86.  First, it is evident that the general position with respect to confidentiality
and privacy in international commercial arbitration is changing. There may be
powerful justifications for confidentiality of at least some information and evidence
produced for the purposes of international arbitration, and tribunals need to be able
to deal with such cases as a normal aspect of their procedural powers.®* On the
other hand, especially in cases where the state is a party, the development is
towards greater transparency, and sweeping assumptions of confidentiality are no
longer justified.

87.  Of the arbitral body rules and domestic arbitration legislation reviewed,
only the LCIA Rules and the WIPO Rules have provisions requiring the parties to
keep confidential information relating to and disclosed in the arbitration, unless
agreed otherwise. Of domestic arbitration legislation, only the New Zealand
legislation has a provision requiring confidentiality of the arbitration. Other
arbitral rules and domestic laws do not have an express confidentiality provision

& E.g, UNCITRAL Rules, Article 15(1); LCIA Rules, Articles 14.2, 22; ICSID Rules, Article
20; ICSID (Additional Facility) Rules, Article 27; ICC Rules, Article 15(1).
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requiring the parties to keep the arbitration and information prepared for or
disclosed therein confidential.

88.  Treatment of the issue by domestic courts varies between jurisdictions.
There are relatively few cases, and these depend on their own facts and on the
terms of the agreement (if any) between the parties as to confidentiality. The
principal difference between jurisdictions is whether they treat all information
disclosed in an arbitration as prima Jacie confidential but subject to exceptions
(e.g., England) or as disclosable subject to exceptions (e.g. the United States,
Australia, Sweden). In relation to specific items of information, there may not be
much difference in practice between the two approaches.

89.  Secondly, if arbitration rules seek to impose general limitations on
disclosure of pleadings or evidence, they do so expressly — as with the WIPO Rules
or the LCIA Rules (after their amendment in 1998).% In the light of this practice,
there is no room for any implication that decisions or awards, or for that matter
pleadings, are permanently protected by confidentiality. This confirms the
correctness of the position taken by the Free Trade Commission in ruling that
NAFTA does not tacitly impose any general obligation of confidentiality on the
disputing parties to a Chapter 11 arbitration.

90.  Thirdly, the comparative experience with human rights does not suggest
that the privacy of consensual arbitration, or the confidentiality of pleadings and
awards, infringes the freedom of expression or of the press. So far it has not been
suggested that international human rights obligations require that the press or third
parties be entitled to attend arbitration proceedings or to have access to pleadings
and evidence in such proceedings. The only case before the Strasbourg organs
under the European Court of Human Rights appears to be Scarth v United
Kingdom,®” which concerned court-annexed arbitration and the specific right to a
public hearing in Article 6(1) of the European Convention.®®* It has not to my
knowledge been suggested (still less decided) that a domestic or international
arbitration tribunal is covered by Article 6, although there is no doubt that
proceedings before domestic courts in relation to arbitrations are covered.®® In the
present case the claim is brought under the provision of the Canadian Charter
dealing with freedom of expression and the press — i.e., the equivalent to Article 10

s The same is true, incidentally, of pleadings before the International Court of Justice, which

are expressed to be confidential until the start of the oral proceedings: International Court of Justice,
Rules, Art. 53(2). In stark contrast with NAFTA, not even States Parties seeking to intervene in
International Court proceedings are entitled as of right to copies of the pleadings: Article 53(1). Cf.
Case concerning Sovereignty over Pulau Ligitan and Pulau Sipadan (4pplication by Philippines for
Permission to Intervene), judgment of 23 October 2001, paras. 61-62.
:: Scarth v United Kingdom (Application no. 33745/96), 21 October 1998,

Article 6(1) of the European Convention requires “a fair and public hearing... by an
independent and impartial tribunal established by law”, both in civil and criminal cases.

Cf. Mousaka Inc v Golden Seagull Maritime Inc. [2001] All ER (D) 418.
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of the European Convention.”® But under Article 10 of the Convention, in no case
to date has the state been found to have a positive obligation to provide
information. Rather this has been construed as a “negative right”: “...the right to
freedom to receive information basically prohibits a Government from restricting a
persor91l from receiving information that others wish or may be willing to impart to
him.”

Part IV. Conclusions

91.  In general, neither international arbitration tribunals nor the domestic courts
of a growing number of countries consider confidentiality as a necessary
requirement of international arbitration. Rather it is a matter to be dealt with in
accordance with the relevant arbitral rules and any agreement of the parties. Where
the arbitral rules are silent and the parties do not agree, international arbitration
tribunals have the power to rule on confidentiality by virtue of their general power
to control the arbitral procedure.

92. Under the ICSID, Additional Facility and UNCITRAL Rules, NAFTA
tribunals can rule on confidentiality where the parties do not agree and one party
seeks to maintain the confidentiality of documents or pleadings prepared for the
purpose of or submitted in the arbitration. In doing so, NAFTA Tribunals are
required to bear in mind the distinction, authoritatively drawn by the FTC in its
Interpretation of 31 July 2001, between the limited specific exceptions provided for
in the rules and the imposition of a general duty of confidentiality. Decisions given
by NAFTA Tribunals on this point before 31 July 2001 may have to be
reconsidered in light of the FTC’s Interpretation.

93.  Tuming to the specific questions raised in the Applicant’s Notice of
Application, the material reviewed above leads to the following conclusions.

(a) The requirement of in camera hearings

94.  The ICSID, Additional Facility and UNCITRAL Rules all state that
hearings are to be held in camera, i.e., they are not open to the public without the
consent of the parties and the tribunal. In practice, in camera hearings are virtually
universal in international and domestic arbitration. They do not in themselves

% Article 10(1) of the European Convention deals with the right to freedom of expression,

including “the right to receive and impart information and ideas without interference with public
authority and regardless of frontiers”.

9 Leander v Sweden (1987) 9 EHRR 433 at para. 74, reaffirmed in Gaskin v UK (1989) 12
EHRR 36 at para. 52; Guerra v Italy, February 19, 1998, paras. 53-54. See also McGinley and Egan
v UK (1998) 27 EHRR 1 at paras. 85-86. See also the review by N Jayawickrama, The Judicial
Application of Human Rights Law. National, Regional and International Jurisprudence (CUP,
Cambridge, 2002) 682-685.
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imply that members of the public are not entitled to access to information about the
proceedings.

95. In the case of NAFTA, the other NAFTA Parties are entitled to full
information about pending proceedings, to a copy of the pleadings, and to attend
hearings. By virtue of the FTC’s Interpretation of 31 July 2001, the NAFTA
Parties have in turn undertaken to make available to the public in a timely manner
“all documents submitted to, or issued by, a Chapter 11 tribunal”, subject to
reasonable and limited exceptions. This provides much more by way of public
information than is normally available in other forms of arbitration, national or

international.

96.  Asto transcripts of hearings, it has been held that if the hearings themselves
are not public, confidentiality extends to transcripts of the hearings. This is
however merely an inference from the provisions dealing with the hearings
themselves; it is not an express provision. At least some tribunals have held that
this is without prejudice to Statutory obligations of disclosure, e.g. under freedom
of information legislation. In any event, this restriction does not preclude a party
making statements or giving information about the course of the proceedings —
subject only to the tribunal’s powers to avoid measures tending to prejudice the
resolution of the dispute.

(b)  Publication of Awards

97.  As to Tribunal decisions and awards, even before the FTC’s Interpretation,
Canada was entitled to publish decisions and awards of NAFTA tribunals without
the consent of the other party. In fact all decisions and awards involving Canada
are in the public domain.

98. By virtue of the FTC Interpretation of 31 July 2001, the NAFTA Parties
including Canada have undertaken to publish in a timely manner all documents
(including orders, decisions and awards) issued by a Chapter 11 tribunal. This isa
valid undertaking which is fully consistent with NAFTA.

e Covcopars)

Professor James Crawford SC, FBA
Whewell Professor of International Law
University of Cambridge

14 April 2003
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